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Summary

The class action suit is a procedural device for joining numerous parties in a civil lawsuit when the issues involved are common to the class as a whole and when the issues turn on questions of law applicable in the same manner to each member of the class. Class actions are intended to save the resources of both the courts and the parties by permitting an issue potentially affecting every class member to be litigated together in an economical fashion. The class action is also intended to allow parties to pursue a legal remedy when it is not economically feasible to obtain relief, such as where each claim involves only a small dollar amount.

The modern class action appears to be derived from the Bill of Peace, an equitable proceeding developed by the English Court of Chancery, which enabled an equity court to hear an action by or against representatives of a group, if the plaintiff could establish that the number of people involved was so large as to make joinder impossible or impracticable. Class suits have long been a part of American jurisprudence, starting with their authorization by federal courts under equity rules. These rules gradually became codified at the state and federal level, but were generally restricted to cases where the class shared a common or general interest and where the parties were too numerous for the cases to be combined under traditional rules of joinder. With the increasing complexity and interconnectedness of modern society, the class action has taken on a more prominent role.

Over the last several years, both the Supreme Court and Congress have actively considered the scope of class action lawsuits. In Wal-Mart Stores, Inc. v. Dukes, decided in 2011, the Court has limited the ability of plaintiffs who are not similarly situated from bringing class action suits, which may result in smaller class sizes. During the 2015 term, the Court in Campbell-Ewald Co. v. Gomez declined to find that a defendant's offer to provide complete relief to settle a plaintiff's individual claims would moot a class action lawsuit before certification, which might have made it more difficult for a particular individual to bring a class action. The Court, however, left open the possibility that such an action might be rendered moot by the defendant putting funds in an account payable to the plaintiff.

In Tyson Foods, Inc. v. Bouaphakeo, also decided during the 2015 term, the Court held that each person joined in a class action suit need not prove, individually, that she was harmed by the claimed misconduct, if statistical models can show such harm. Although the Court declined to articulate all the situations in which statistical evidence could be introduced, it left open the possibility that such evidence could be used in a number of future class action cases. In Spokeo, Inc. v. Robins, the Court has been asked to consider whether a class action meets the standing requirements of Article III if the plaintiff suffered a statutory injury but no actual damages. If the Court finds that a statutory injury is sufficient to satisfy Article III, class actions brought under those claims might be more easily certified than class actions where proof of injury may vary from plaintiff to plaintiff.

In January 2016, the House passed H.R. 1927, the Fairness in Class Action Litigation and Furthering Asbestos Claim Transparency Act of 2016. This legislation, if enacted into law, would arguably limit the size of some class action suits by limiting class action suits to class members who have suffered injuries of the same type and scope.
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Introduction

Over the last several years, both the Supreme Court and Congress have actively considered the scope of class action lawsuits. For the 2015 term, the Court accepted three cases with implications for these suits.1 In Campbell-Ewald Co. v. Gomez,2 the Court held that a defendant's offer to provide complete relief to settle a plaintiff's individual claims did not moot a class action filed by that individual. In Tyson Foods, Inc. v. Bouaphakeo,3 the Court decided that each person joined in a class action suit need not prove, individually, that she was harmed by the claimed misconduct, if statistical models can be used to show such harm. In Spokeo, Inc. v. Robins,4 the Court will consider whether a class action meets the standing requirements of Article III if the plaintiff suffered a statutory injury from a violation of the Fair Credit Reporting Act but no actual damages. Finally, in January 2016, the House passed H.R. 1927,5 the Fairness in Class Action Litigation and Furthering Asbestos Claim Transparency Act of 2016, which would provide that class action suits could be certified only if proposed class members had suffered injuries of the same type and scope.

Background

The class action suit is a procedural device for joining numerous parties in a civil lawsuit when the "issues involved are common to the class as a whole" and when the issues "turn on questions of law applicable in the same manner to each member of the class."6 The suit is "an exception to the usual rule that litigation is conducted by and on behalf of the individual named parties only."7 Class actions "save[] the resources of both the courts and the parties by permitting an issue potentially affecting every [class member] to be litigated in an economical fashion.... "8 The class action also affords aggrieved parties a remedy when it is not economically feasible to obtain relief, such as where each claim involves only a small dollar amount.9

The modern class action appears to be derived from the Bill of Peace, an equitable proceeding developed by the English Court of Chancery,10 which enabled an equity court to hear an action by or against representatives of a group if the plaintiff could establish that the number of people involved was so large as to make traditional joinder impossible or impracticable.11 If the court allowed the suit to proceed on a representative basis, the resulting judgment would bind all members of the group, whether they were present during the action or not.12 The advantage of the representative suit was that it was cheaper and more convenient to bring a single proceeding in equity rather than to adjudicate multiple actions at law.13

Class suits have long been a part of American jurisprudence, starting with their authorization by federal courts under equity rules.14 These rules gradually became codified at the state and federal level, but were generally restricted to cases where the class shared a common or general interest and where the parties were too numerous for the cases to be combined traditionally under joinder.15 With the increasing complexity and interconnectedness of modern society, the class action has taken on a more prominent role.16

Federal class action suits are currently brought under Rule 23 of the Federal Rules of Civil Procedure (Rule 23). Rule 23(a) provides that a member of a class may sue or be sued on behalf of all members only if all of the following four elements are present:

(1) the class is so numerous that joinder of all members is impracticable [("numerosity")17];

(2) there are questions of law or fact common to the class [("commonality")];

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class [("typicality")18]; and

(4) the representative parties will fairly and adequately protect the interests of the class [("adequacy")19].

Rule 23(b) further requires that one of the following elements be proven20 by the party seeking to bring the action:

(1) prosecuting separate actions by or against individual class members would create a risk of: (A) inconsistent or varying adjudications with respect to individual class members that would establish incompatible standards of conduct for the party opposing the class; or (B) adjudications with respect to individual class members that, as a practical matter, would be dispositive of the interests of the other members not parties to the individual adjudications or would substantially impair or impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a whole; or

(3) the court finds that the questions of law or fact common to class members predominate over any questions affecting only individual members, and that a class action is superior to other available methods for fairly and efficiently adjudicating the controversy. The matters pertinent to these findings include: (A) the class members' interests in individually controlling the prosecution or defense of separate actions; (B) the extent and nature of any litigation concerning the controversy already begun by or against class members; (C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and (D) the likely difficulties in managing a class action.21

For purposes of this report, Rule 23(b)(1) will be referred to as the "inconsistency test," Rule 23(b)(2) will be referred to as the "general applicability test," and Rule 23(b)(3) will be referred to as the "predominance test."22

Recent Case Law

For many years, federal courts stated that Rule 23 should be given a liberal rather than a restrictive interpretation, meaning that the rule should be interpreted and applied to favor certification of class actions.23 The Supreme Court had also indicated that a court should not inquire into the merits of the plaintiffs' claims while performing a Rule 23 analysis.24 The Court, however, had more recently determined that a court should grant class certification only after it has performed a "rigorous analysis" to determine whether the prerequisites of Rule 23 have been satisfied.25

This seeming conflict was clarified by the Court's decision in Wal-Mart Stores, Inc. v. Dukes which held that, in some cases, an inquiry into the merits of a case is required.26 In  Wal-Mart, the Court reversed a decision certifying a class of Wal-Mart employees who alleged sex discrimination under Title VII of the Civil Rights Act of 196427 and sought equitable relief, a declaratory judgment, and backpay. The Court in Wal-Mart found that the "commonality" required by Rule 23(a)(2) not only requires that class members "have suffered the same injury," but also that their claims involve a "common contention" as to how the law was violated.28

The Court initially determined that there was no proof that the company "operated under a general policy of discrimination."29 The only company-wide policy that the plaintiffs' submitted as evidence of discrimination was Wal-Mart's policy of allowing discretion by local supervisors over employment matters.30 While the Court has recognized that giving discretion to lower-level supervisors can be the basis for liability under Title VII, the Court found that the disparate nature of the claims that would arise in such a situation would be unlikely to give rise to a common question of liability or damages.31

The Court held that "Rule 23 does not set forth a mere pleading standard,"32 but it requires a plaintiff to "affirmatively demonstrate his compliance with the Rule—that is, he must be prepared to prove that there are in fact sufficiently numerous parties, common questions of law or fact, etc."33 "What matters ... [is] the capacity of a classwide proceeding to generate common answers apt to drive the resolution of the litigation."34 The class members' claims "must depend upon a common contention ... of such a nature that it is capable of classwide resolution—which means that determination of its truth or falsity will resolve an issue that is central to the validity of each one of the claims in one stroke."35 Although such a rigorous analysis will frequently overlap with an inquiry into the merits, the Court stated "[t]hat cannot be helped."36

The plaintiffs offered statistical evidence to establish gender discrimination by comparing the number of women promoted to management positions nationwide with the number of women in the available pool of hourly workers.37 The Court rejected the sufficiency of such evidence to establish the required proof of commonality, finding that the plaintiffs were additionally required to establish that there was a challenged employment practice common to each claim.38 The Court also rejected anecdotal evidence of discrimination, noting that the 120 affidavits filed addressing discrimination claims represented a small percentage of the thousands of class members participating in the case.39 The Court concluded that the commonality requirement needed for class certification was not met where Wal-Mart did not have a uniform classwide discriminatory employment practice, but instead allowed employment decisions to be made by low-level employees.40

The Court in Wal-Mart also addressed the issue of how damages for backpay might be calculated for the class, if gender discrimination were established. The Court overruled the Ninth Circuit's holding that such damages could be determined in a "Trial by Formula."41 Under this statistical approach, a sample set of class members who had been the subject of gender discrimination would be selected, and a special master, using depositions, would evaluate the backpay owed. The percentage of claims determined to be valid would then be applied to the entire remaining class, and the number of (presumptively) valid claims thus derived would be multiplied by the average backpay award in the sample set to arrive at the entire class recovery.42 The Court rejected such a statistical method of establishing injury for the class and held that Wal-Mart was entitled to individualized determinations of each employee's eligibility for backpay.43

In the subsequent case of Amgen Inc. v. Connecticut Retirement Plans & Trust Funds,44 however, the Court indicated that the holdings of Wal-Mart should not be interpreted too broadly. In Amgen, the Court considered whether, in a private securities-fraud action45 alleging reliance on a material misrepresentation or omission,46 "questions of law or fact common to class members predominate[d]," thus satisfying the predominance requirement for class certification.47 The plaintiffs' case relied on the "fraud-on-the-market" theory, which permits certain securities-fraud plaintiffs to invoke a rebuttable presumption of reliance on material misrepresentations aired to the general public.48 The Court in Amgen held that the while the plaintiffs must prove the materiality of misrepresentations to prevail on the merits, that such proof was not a prerequisite to class certification. The Court stated that "Rule 23(b)(3) requires a showing that questions common to the class predominate, not that those questions will be answered, on the merits, in favor of the class. Because materiality is judged according to an objective standard [under the 'fraud-on-the-market' theory], the materiality of Amgen's alleged misrepresentations and omissions is a question common to all members of the class Connecticut Retirement would represent." 49 "... Rule 23 grants courts no license to engage in free-ranging merits inquiries at the certification stage. Merits questions may be considered to the extent—but only to the extent—that they are relevant to determining whether the Rule 23 prerequisites for class certification are satisfied."50

Yet, in the more recent Comcast Corp. v. Behrend,51 the Court indicated a willingness to evaluate as part of class certification whether classwide damages would be ascertainable in the merits case. Comcast considered the certification of a class by the U.S. Court of Appeals for the Third Circuit (Third Circuit) of more than 2 million current and former Comcast subscribers who alleged violation of the federal antitrust laws by "clustering," i.e., the purchase of competing cable systems in selected regions and the swapping to competitors of systems outside those regions.52 As in Amgen, the plaintiffs sought certification under the "predominance test."53 In order to meet this test, plaintiffs needed to show that the injury to each individual was "capable of proof at trial through evidence that [was] common to the class rather than individual to its members"; and (2) that the damages resulting from that injury were measurable "on a class-wide basis" through use of a "common methodology."54

The plaintiffs had sought certification under four theories of antitrust impact.55 The U.S. District Court for the Eastern District of Pennsylvania (District Court), however, certified a class on only one of these theories: that "clustering" limited competition by reducing the number of "overbuilders," that is, cable companies competing in the market where Comcast operates.56 The District Court held that an antitrust impact could be shown on a classwide basis based on a proffered economic model, even though this model did not isolate damages resulting from the "overbuilders" theory from the three other theories.57 The District Court held that the exact calculation of such injury should be addressed during the merits of the case,58 and the Third Circuit affirmed.59

The Supreme Court reversed, determining that a "plaintiff's damages case must be consistent with its liability case, particularly with respect to the alleged anticompetitive effect of the violation,"60 and that the economic model proposed by the plaintiffs could not analyze the individual impact on class members of the economic damages that were the subject of the class certification.61 While the District Court and the Third Circuit had not considered a damage analysis to be relevant for purposes of class certification, the Supreme Court stated that the District Court's holding "flatly contradicts our cases requiring a determination that Rule 23 is satisfied, even when that requires inquiry into the merits of the claim."62

The 2015 Supreme Court Term

In the 2015 Supreme Court term, the Court agreed to consider three cases which involved class action lawsuits: Campbell-Ewald Co. v. Gomez,63 Tyson Foods, Inc. v. Bouaphakeo,64 and Spokeo, Inc. v. Robins.65 These cases address important issues that have the potential to reshape jurisprudence concerning certification of class actions.

Campbell-Ewald Co. v. Gomez: Whether a Settlement Offer to Named Plaintiffs Moots a Class Action Case

In Campbell-Ewald Co v. Gomez,  the Court held that an unaccepted offer of complete relief to a named plaintiff's claim did not render that case moot. Campbell-Ewald arose from alleged violations of the Telephone Consumer Protection Act (TCPA), which prohibits any person, absent the prior express consent of a telephone recipient, from "mak[ing] any call ... using any automatic telephone dialing system ... to any telephone number assigned to a paging service [or] cellular telephone service."66 The TCPA authorizes a private right of action for a violation of this prohibition, and a plaintiff may recover "actual monetary loss" or $500 for each violation, whichever is greater.67

In 2006, the Campbell-Ewald Company (Campbell), a nationwide advertising and marketing company, transmitted text messages68 regarding U.S. Navy recruitment to over 100,000 recipients.69 One of these recipients was the petitioner in this case, Jose Gomez, who alleged that he had not provided prior express consent to receive the solicitation. Gomez filed a class action suit on behalf of himself and a nationwide class of individuals who had received, but had not consented to the receipt of, the text message. Gomez sought statutory damages, costs, attorney's fees, and an injunction against unsolicited messages.70

Prior to Gomez's having filed a motion in the case for class certification, Campbell offered to settle Gomez's individual claim and filed an offer of judgment pursuant to Federal Rule of Civil Procedure 68 (Rule 68).71 Campbell then moved to dismiss the case, arguing that its offer mooted Gomez's individual claim by providing him with complete relief. Because Gomez had not yet moved for class certification, Campbell argued that the class action claims were also moot.72 The question before the Supreme Court was whether an unaccepted offer can moot a plaintiff's claim,73 thereby depriving federal courts of Article III jurisdiction.74

The Court held that the plaintiff's claim was not rendered moot by an unaccepted offer.75 The Court has previously held that a case becomes moot "only when it is impossible for a court to grant any effectual relief whatever to the prevailing party."76 In Campbell-Ewald, the Court noted that, under principles of contract law, a settlement offer, absent acceptance, is not binding on either party.77 Further, under Rule 68, an unaccepted offer is "considered withdrawn" if not accepted within specified time limits.78 "In short, with no settlement offer still operative, the parties remained adverse; both retained the same stake in the litigation they had at the outset."79 The Court did, however, reserve the question whether the result would be different "if a defendant deposits the full amount of the plaintiff's individual claim in an account payable to the plaintiff, and the court then enters judgment for the plaintiff in that amount."80

While this decision does not appear to disturb existing case law, it addresses an important issue—whether plaintiffs in class action cases can be compelled to accept a settlement offer before class certification. If a plaintiff were to accept a settlement offer before class certification, the case would be dismissed, and the defendant would avoid the necessity of defending itself against a class action with a potentially large numbers of plaintiffs. While another plaintiff could bring a similar action, the defendant would have a similar opportunity to compel settlement. While the Court rejected the argument that a settlement offer by itself was sufficient to render a case moot, it did not "decide whether the result would be different if a defendant deposits the full amount of the plaintiff's individual claim in an account payable to the plaintiff, and the court then enters judgment for the plaintiff in that amount."81 If this latter mechanism were found to render a case moot, it might become a tool for defendants to avoid class action cases.

Tyson Foods, Inc. v. Bouaphakeo: Certification of Class Action When Liability and Damages Are Determined by Statistical Techniques

In Tyson Foods, Inc. v. Bouaphakeo,82 the Supreme Court upheld a $2.9 million award against Tyson Foods, Inc. (Tyson) for violations of the Fair Labor Standards Act (FSLA). The named plaintiffs were current and former employees of Tyson at a meat-processing facility in Storm Lake, Iowa, who sought class certification under the "predominance test."83 The employees claimed that Tyson failed to pay overtime under the FSLA84 for donning (putting on) and doffing (taking off) personal protective equipment before work, during lunch, and after production, and for transporting the items from lockers to the production floor.85 Tyson calculated compensated work time based on "gang time," which is the time that employees are at their working stations and the production line is moving.86 Although Tyson did not record the amount of time that it took for employees to perform donning and doffing of personal protective equipment as worktime, it did add a uniform number of minutes of compensated time per day ("K-Code time") for the donning and doffing of items "unique" to the meat-processing industry for employees who worked in a department where knives are used, and for walking time required of the employees.87

Although the FLSA does not require compensation for time in transit to work88 or to preliminary or postliminary activities,89 it does require compensation for activities that are an "integral and indispensable part of the principle activities."90 The employees sued, claiming that the K-Code time was insufficient to cover compensable pre- and post-production line activities.91 The employees were granted "class certification" under the FLSA, which allows named plaintiffs to sue "for and in behalf of ... themselves and other employees similarly situated."92 In order to prove liability and damages, the plaintiffs relied on individual timesheets, along with average donning, doffing, and walking times calculated from 744 observations of employees at work.93 A jury returned a verdict for the plaintiffs, and a final judgment totaling $5,785,757.40 was awarded.94

The defendants in Tyson Foods, relying on Wal-Mart,95 argued to the Supreme Court that the use of the 744 observations as "representative evidence" made class certification improper.96 As discussed previously, the Wal-Mart Court rejected the use of a sample set of class members who had been the subject of gender discrimination to extrapolate the backpay owed to the class, holding that Wal-Mart had the right to litigate statutory defenses to individual claims.97 In Tyson Foods, however, the Supreme Court rejected this comparison with the "Trial by Formula" that had been at issue in Wal-Mart. The Court in Tyson Foods held that Wal-Mart could be distinguished because the employees seeking backpay in Wal-Mart were not similarly situated, so that depositions which detailed the ways in which other employees were discriminated against by their particular store managers could not have been used in individual gender discrimination suits.98

In contrast, the statistical evidence introduced in Tyson Foods did not prove liability only for a sample set of class members, but rather was intended to prove liability for all members of the class. While the plaintiffs did rely on inference to extrapolate the average time for donning, doffing, and walking, these inferences applied to each class member individually.99 The Court found that, in many cases, the use of representative samples is "the only practicable means to collect and present relevant data"100 to establish liability, and that the use of the 744 samples here was permissible under the circumstances of the case.101 The Court declined, however, to establish categorical rules for when inferences from representative data would be admissible as "just and reasonable,"102 noting that "[w]hether a representative sample may be used to establish classwide liability will depend on the purpose for which the sample is being introduced and on the underlying cause of action."103

The Court's decision in Tyson Foods addressed an important issue in class certification—what methods plaintiffs can use to establish, as required by the predominance test, that there are questions of law and fact common to a class. While the use of statistical evidence to establish a class was found insufficient in the Wal-Mart case because the plaintiffs' claims were too diverse, the use of statistical evidence in Tyson Foods was upheld because it applied to the liability of defendants to claims from similarly situated plaintiffs. Although the Court declined to articulate all the situations in which statistical evidence could be introduced to establish class certification, it left open the possibility that statistical evidence could be used in a number of future cases.

Spokeo, Inc. v. Robins: Whether Article III Standing Can Be Based on Statutory Violations Without Proof of Injury

In Spokeo, Inc. v. Robins, the Court has been asked to determine whether an individual plaintiff has Article III standing to sue a website under the Fair Credit Reporting Act (FCRA) for publishing inaccurate personal information about him to potential employers. In Spokeo, the issue to be considered by the Court is whether a plaintiff who suffers no concrete harm may nonetheless have standing based on a bare violation of a federal statute.104 Although the plaintiff's request for class certification has not yet been reached in this case, the establishment of Article III standing by the plaintiff would raise the possibility that class action lawsuits could be brought based on statutory damage claims alone, arguably reducing the importance of establishing individualized injuries as part of the class certification process.

Spokeo, Inc. operates a website that provides users with personal information about individuals, including contact data, marital status, age, occupation, and wealth level. The plaintiff sued Spokeo for a willful violation of the FCRA by providing false information about him, specifically that he had a graduate degree, was employed, was in the top 10% nationwide for wealth, was in his 50s, was married, and had children. 105 The report also included a photograph purporting to be the plaintiff, which it was not.106 The plaintiff, who was unemployed, claimed that the information caused harm to his employment prospects, and that this had caused "anxiety, stress, concern, and/or worry about his diminished employment prospects."107 The plaintiff also alleged a failure by the company to comply with various notice requirements associated with providing consumer information.108

Article III, Section 2 of the Constitution requires that, for a court to exercise federal judicial authority, there must be a "case or controversy," and one of the components of a "case or controversy" is standing.109 The three components of standing are: (1) the plaintiff has suffered an "injury in fact" that is: (a) concrete and particularized (b) and actual or imminent, not conjectural or hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and (3) it is likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.110 In Spokeo, however, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) held that the violation of a statutory right is sufficient to confer standing, even absent a showing of actual harm.111 The Ninth Circuit found that the interests protected by the FCRA are sufficiently concrete and particularized to satisfy the injury-in-fact requirement of Article III.112

The defendant in the case has argued in its merits brief to the Supreme Court that, historically, a violation of a statutory right could not, absent further injury, serve as the basis for Article III standing.113 The defendant has also argued that the collection of statutory damages by parties who only suffered violation of a statutory right more closely resembles a fine than recovery for damages.114 The defendant has added that allowing self-interested private parties, as opposed to public prosecutors, to enforce laws in the absence of concrete harm threatens violation of separation-of-powers principles, as it intrudes on the executive branch's duty under the Take Care Clause115 to decide which cases warrant prosecution.116

The defendant also has contended that the practical impact of allowing suits based on injuries to a statutory right would be amplified in the context of a Rule 23 class action. Specifically, "[o]nce concrete harm is no longer an element of the plaintiff's case, the named plaintiff will argue that issues of injury and causation have been transformed from individualized matters to issues susceptible to common proof because, under an 'injury-in-law' regime, the actual impact of the alleged legal violation is no longer relevant."117

The plaintiff, on the other hand, has argued that English common law and early American law allow for a right of action for the invasion of a private legal right without any further showing of harm.118 The plaintiff further has asserted that, when no evidence is given of the amount of loss, courts have long awarded either nominal damages or statutory damages.119 While admitting that he must have more than an injury common to all members of the public,120 the plaintiff has argued that an invasion of a legally protected interest is sufficient to establish standing as long as the invasion is (a) concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical.121 The plaintiff also has cited examples of prior Supreme Court cases where a statutory right conferred standing even absent cognizable injury,122 arguing that his right to statutory damages presents a real dispute regarding injury,123 and asserting that the right not to have false information regarding oneself provided to others is an extension of the common law doctrine of defamation.124

In oral argument, a number of Justices asked questions about whether the alleged injury that is the basis for the suit is "concrete" enough to sustain the lawsuit. Chief Justice Roberts125 and Justice Kennedy126 suggested that an "injury in fact" (not an "injury in law") is needed to establish standing, with Justice Scalia stating that the requirement of "injury in fact" is contemplated within the term "concrete."127 Justice Sotomayor, however, suggested that the application of the term "concrete" to legally created rights is not required under long-standing case law.128 Justice Kagan, in turn, expressed the view that Congress might be better at identifying concrete harm than the Court, and observed that Congress had identified the dissemination of inaccurate information as harming persons individually. 129 The Court's decision in this case is pending as of the date of this report's publication.

The implications of this case for class actions are significant. If Congress can establish a statutory claim that meets the requirements of Article III standing without a showing of actual injury to a plaintiff, this would raise the possibility that class action lawsuits could be brought based on the violation of statutory claims alone. If this is the case, class actions brought under those claims might be more easily certified than class actions where proof of injury may vary from plaintiff to plaintiff.

Proposed Legislation

H.R. 1927, the Fairness in Class Action Litigation and Furthering Asbestos Claim Transparency Act of 2016, passed the House on January 8, 2016. The bill provides that "[n]o Federal court shall certify any proposed class seeking monetary relief for personal injury or economic loss unless the party seeking to maintain such a class action affirmatively demonstrates that each proposed class member suffered the same type and scope of injury as the named class representative or representatives."130 The bill also requires that this determination shall be made based on a "rigorous analysis of the evidence presented.... "131

The House Judiciary Committee report on H.R. 1927 (House Report) notes that class action rules require that the claims and defenses of representative parties are "typical" of a class, but suggest that in some cases, courts have allowed class certification without showing that all members of the class share a common injury of the same type and comparable scope.132 For instance, the House Report states that in certain class action suits, class certification has been permitted for defective products, even though the majority of absent class members experience no damages due to this defect.133 The House Report states that the bill would allow class members who experience de minimis or nonexistent damages to bring separate class actions from people who are injured more significantly.134

Dissenting Members on the Committee, however, assert in the House Report that the proposed bill would increase the difficulty of bringing class actions, as it would require class action plaintiffs to prove the merits of their case at the preliminary stage of class certification.135 These Members also stated that in many cases—including civil rights, antitrust, and privacy cases—it would be "virtually impossible" to prove that class members suffered the same "type" or "scope" of injury at the certification stage.136 These members also assert that proponents of the bill consider "benefit of the bargain" cases (where the injury of a defective product is that it is of less value than a non-defective product) to be examples of "no-injury" class actions, even though an economic injury has been suffered.137

Conclusion

While the Supreme Court has accepted a variety of cases over recent years regarding class action lawsuits, the impact of these cases on the availability of class actions have been mixed. In Wal-Mart Stores, Inc. v. Dukes, the Court has limited the ability of plaintiffs who are not similarly situated from bringing class action suits, which may result in smaller class sizes. The Court in Campbell-Ewald Co. v. Gomez declined to find that a defendant's offer to provide complete relief to settle a plaintiff's individual claims would moot a class action lawsuit before certification, which might have made it more difficult for a particular individual to bring a class action. The Court, however, left open the possibility that such an action might be rendered moot by the defendant putting funds in an account payable to the plaintiff.

In Tyson Foods, Inc. v. Bouaphakeo, the Court held that each person joined in a class action suit need not prove, individually, that she was harmed by the claimed misconduct, if statistical models can show such harm. Although the Court declined to articulate all the situations in which statistical evidence could be introduced, it left open the possibility that such evidence could be used in a number of future class action cases. In Spokeo, Inc. v. Robins, the Court is still considering whether a class action meets the standing requirements of Article III if the plaintiff suffered a statutory injury but no actual damages. If the Court finds that a statutory injury is sufficient to satisfy Article III, class actions brought under those claims might be more easily certified than class actions where proof of injury may vary from plaintiff to plaintiff.

In January 2016, the House passed H.R. 1927, the Fairness in Class Action Litigation and Furthering Asbestos Claim Transparency Act of 2016. This legislation, if enacted into law, would arguably limit the size of some class action suits by limiting class action suits to class members who have suffered injuries of the same type and scope.
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	A fourth class action case that was pending before the Court during the 2015 term—Dow Chemical Co. v. Industrial Polymers, Inc. (No. 14-1091, filed March 9, 2015)—was settled before a decision was made on the writ of certiorari. See Dow Announces Settlement in Urethanes Class Action Litigation, Press Release, The Dow Chemical Company, available at http://www.dow.com/news/press-releases/dow%20announces%20settlement%20in%20urethanes%20class%20action%20litigation; see also CNN Money, The death of Supreme Court Justice Antonin Scalia has prompted Dow Chemical to settle a class action lawsuit and pay out $835 million, February 26, 2016, available at http://money.cnn.com/2016/02/26/news/companies/justice-scalia-death-dow-chemical/. The Court also denied a writ of certiorari for a fifth case where the U.S. Court of Appeals for the Eleventh Circuit found that, under Federal Rule of Civil Procedure 23(e)(2), a class counsel's receipt of 94% of the total cash settlement was "fair, reasonable, and adequate." Poertner v. Gillette Co., 2015 U.S. App. LEXIS 12318 (11th Cir. July 16, 2015), cert. denied, Frank v. Poertner, 2016 U.S. LEXIS 1904 (U.S. March 21, 2016) (No. 15-765).
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