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Summary

Agencies frequently use guidance documents to set regulatory policy. While "legislative rules" carry the force of law and are required to undergo the notice and comment procedures of the Administrative Procedure Act (APA), guidance documents are exempt from these constraints and can be issued more swiftly than legislative rules. The issuance of such guidance documents, however, has not escaped criticism. Some have argued that agencies use guidance documents to effectively change the law or expand the scope of their delegated regulatory authorities. This report focuses on agency use and judicial review of one type of guidance document: general statements of policy.

Judicial review of challenges to agency policy statements often turns on whether the agency document is actually a legislative rule. Pursuant to congressionally delegated authority, agencies promulgate legislative rules that carry the force and effect of law. General statements of policy are not legally binding; rather, they are issued in order to advise the public about the manner in which the agency intends to exercise its discretionary authority. While these analytical categories might seem relatively clear, distinguishing between the two in practice can be difficult. Courts often frame the inquiry as to whether the agency has established a binding norm on the public or itself, although a variety of heuristics are applied, ranging from a somewhat formalistic analysis of relevant legal consequences to a more functional focus on a statement's practical effects.

In addition, the question of whether a given agency document is properly identified as a legislative rule or policy statement has a significant impact on a federal court's willingness to engage in judicial review of the agency action. Unlike legislative rules, which may be immediately reviewable once they are finalized, policy statements often cannot be challenged until the agency takes further action to implement or enforce the policy. The Supreme Court, however, has provided only limited guidance in determining whether and when policy statements are reviewable, and as a result, lower courts have not adopted a uniform approach to the reviewability question.

In light of the difficulty in distinguishing between legislative rules and policy statements, questions have been raised concerning whether some judicial tests to make this determination are consistent with Supreme Court doctrine. The Court has made clear that the judiciary may not impose procedural requirements on agencies beyond the text of the APA. The applicable legal test governing agency use of policy statements, whether imposed by courts or Congress, has important implications for the executive branch and the public. One approach might grant agencies flexibility to issue policy statements in order to increase public knowledge of agency priorities, but risks permitting agencies to effectively bind the public without going through notice and comment procedures. An alternative might be to require heightened procedures when agencies issue policy statements, but this approach risks less overall notice to the public about agency intentions.

Finally, although the relevant Supreme Court tests do not entirely preclude federal courts from deferring to an agency's statutory interpretation contained in statements of policy, such documents usually do not receive Chevron deference. The weight that a reviewing court is willing to give to an agency's interpretation of the law is an important aspect of judicial review. Indeed, the level of deference accorded to an agency interpretation can sometimes determine the outcome of a challenge to agency action. Interpretations reached through formal processes that have the force and effect of law are most likely to qualify for Chevron deference. In contrast, interpretations reached through informal processes, and which are neither binding nor precedential, are unlikely to be eligible for Chevron deference.
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Introduction

Agencies use guidance documents to set regulatory policy on a consistent basis.1 While "legislative rules" carry the force of law and are required to undergo the notice and comment procedures of the Administrative Procedure Act (APA),2 guidance documents are exempt from these constraints and can be issued more swiftly than legislative rules.3

Aside from the benefit to an agency of establishing a centralized, intra-agency approach to enforcing particular statutes,4 guidance documents can notify the public as to an agency's interpretation of a particular law and inform regulated parties as to an agency's enforcement priorities. For example, the Department of Education has seemingly used guidance documents to implement Title IX more frequently than it has used legislative rules,5 a strategy that has faced recent scrutiny.6 The Department of Justice has issued guidance regarding its enforcement priorities with respect to marijuana possession laws,7 and the Department of the Treasury's Financial Crimes Enforcement Network has done so with respect to financial firms that seek to provide services to marijuana-related companies under the Bank Secrecy Act.8 Finally, in November 2014, the Department of Homeland Security issued an intragency memorandum to announce that it was expanding the Obama Administration's earlier Deferred Action for Childhood Arrivals (DACA) program and creating a new Deferred Action for Parents of Americans and Lawful Permanent Residents (DAPA) program.9 These programs would, if implemented, permit certain aliens who have entered or remained in the United States in violation of federal immigration law to obtain relief from removal.10 The validity of these 2014 programs may be addressed by the Supreme Court, which is reviewing a decision by the U.S. Court of Appeals for the Fifth Circuit upholding a preliminary injunction barring their implementation.11

The issuance of such guidance has not escaped criticism. Some have argued that agencies use guidance documents to effectively change the law or expand the scope of their delegated regulatory authorities.12

This report examines one type of guidance document of particular recent prominence—agency policy statements. It explores judicial doctrine regarding the difference between legislative rules and statements of policy; discusses when such statements are judicially reviewable; analyzes when courts will grant deference to agency interpretations contained in guidance documents; and notes the relative costs and benefits of potential judicial and statutory rules regarding their use.

Brief Overview of Guidance Documents

APA Rulemaking Requirements

Federal agencies are often permitted to issue rules to effectuate their congressionally delegated authorities. The APA imposes various procedural requirements when agencies do so. A rule, according to the APA, is "an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency."13 If an agency's organic statute explicitly requires rulemaking to be "on the record," then the APA's formal rulemaking procedures are required.14 Otherwise, the informal notice and comment rulemaking provisions of Section 553 of the APA apply.15 The most common process for issuing rules is under the latter category.16 Section 553 requires agencies issuing legislative rules, or rules made pursuant to congressionally delegated authority that carry the force and effect of law, to provide the public with notice of a proposed rulemaking and an opportunity to comment on the rule.17 It also requires agencies to publish the final rule in the Federal Register not less than 30 days before the effective date.18

There are nonetheless several exceptions to Section 553's procedural requirements. While "legislative" or "substantive" rules that bind the public or an agency must comply with Section 553, "interpretive rules" and "general statements of policy," often known as "guidance documents,"19 or "nonlegislative rules,"20 are exempt from these strictures.21

Agencies release a variety of documents that may not qualify as legislative rules that can, among other things, guide the actions of agency staff in the field, inform the public about how a particular statutory provision will be interpreted, or announce prospectively the enforcement priorities of the agency.22 Because individuals may bring suit in federal court challenging an agency's action as violating the APA's procedural provisions, parties may allege that an agency document should have gone through notice and comment procedures.23 Consequently, judicial review of challenges to a document released by an agency often turns on whether the agency statement is actually a legislative rule, or could more properly be described as an interpretive rule or general statement of policy.24

The Attorney General's Manual on the APA offers a description of the nature of each tool:

Substantive Rules—rules, other than organization or procedural [rules], issued by an agency pursuant to statutory authority and which implement the statute.... Such rules have the force and effect of law....

Interpretative rule—rules or statements issued by an agency to advise the public of the agency's construction of the statutes and rules which it administers....

General Statements of Policy—statements issued by an agency to advise the public prospectively of the manner in which the agency proposes to exercise a discretionary power.25

However, as this report will observe, while formulating a broad description of the difference between legislative rules and guidance documents is relatively easy, actually determining what constitutes a legislative rule in practice can prove quite difficult.26 Because of the attention paid to recent use of policy statements—and in the interest of space and clarity—the report leaves interpretive rules to the side and instead focuses on agency issuance and judicial review of policy statements. As such, the report examines the general framework often employed by courts when assessing whether an agency statement constitutes a legislative rule.

Procedures for Issuing Policy Statements

Whereas an agency must comply with a variety of statutorily established procedural requirements in order to promulgate a legislative rule, federal law imposes few procedural requirements on the issuance of a policy statement. As previously noted, the APA explicitly states that the notice and comment requirements of Section 553 do not apply to "policy statements" and other nonlegislative rules.27 Nevertheless, an agency must take certain steps in issuing these statements. For example, the Freedom of Information Act (FOIA) amendments to the APA establish a publication requirement for policy statements that impact the general public.28 Under 5 U.S.C. §552(a)(1), an agency "shall ... publish in the Federal Register for the guidance of the public—substantive rules of general applicability adopted as authorized by law, and statements of general policy or interpretations of general applicability formulated and adopted by the agency ..."29 This provision must be read in conjunction with 5 U.S.C. §552(a)(2), which implicitly recognizes that not all policy statements are required to be published in the Federal Register by providing that an agency need only "make available for public inspection and copying ... those statements of policy and interpretations which have been adopted by the agency and are not published in the Federal Register."30

The line between "statements of general policy" that must be published under Section 552(a)(1) and "statements of policy" that do not need to be published under Section 552(a)(2) is "notoriously difficult to draw."31 Indeed, one commentator has suggested that the line is in fact incapable of being drawn, "except in vague terms."32 Perhaps due to the difficulty in determining into what category a given policy statement falls, the courts have only rarely addressed—at least in any substantial manner—the question of what types of policy statements require publication in the Federal Register. As a result, approaches to the publication question vary. Whereas some courts have focused on whether a policy statement affects "substantive rights" to determine if the publication requirement is triggered, other courts have focused on whether the policy statement is one of "general applicability."33

Although exempt from the notice and comment procedures of Section 553, and possibly exempt from the publication requirements of Section 552, recent presidential administrations have placed additional, nonstatutory procedural requirements on the issuance of a limited subset of policy statements. The George W. Bush Administration imposed procedural requirements on the issuance of "significant guidance documents" through Executive Order 13422.34 That order required all agencies to provide the Office of Management and Budget's (OMB's) Office of Information and Regulatory Affairs (OIRA) with "advance notification" before issuing any "significant guidance document,"35 and further authorized the OIRA Administrator to require "additional consultation" before the agency was permitted to issue such a document.36

Although Executive Order 13422 was later withdrawn by President Obama,37 a 2007 Bush Administration OMB bulletin governing agency practices for issuing guidance documents remains in effect. The announcement, entitled "Final Bulletin for Agency Good Guidance Practices," establishes "standard elements" for "significant guidance documents" and requires each agency to have in place written procedures for the approval of such documents by appropriate senior agency officials.38 Perhaps most significantly, the bulletin requires agencies to publish "economically significant guidance documents" in draft form in the Federal Register; invite public comment on the draft, and make a "response-to-comments" document available on the agency's website.39

Thus, although the APA does not require that agencies comply with notice and comment procedures when issuing policy statements, the executive branch has established a policy that requires agencies to engage in a similar process when issuing economically significant policy statements.40 Compliance with the process established by the OMB bulletin, however, is not subject to judicial review.41

Finally, some policy statements are also subject to the submission requirement and disapproval procedures of the Congressional Review Act (CRA).42 The CRA provides that before any "rule" may take effect, the agency must submit the rule to each house of Congress and the Comptroller General.43 The law further establishes expedited procedures by which Congress, through enactment of a joint resolution of disapproval, may invalidate the rule.44

Although policy statements are distinguishable from legislative rules  for the purposes of the APA's notice and comment requirements, some policy statements may nonetheless be considered rules for the purposes of the CRA. The CRA adopts the definition of "rule" from Section 551 of the APA that is much broader than the category of rules subject to notice and comment rulemaking under Section 553, and one which may cover some policy statements.45 Under the CRA, a rule includes "the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency.... "46

The expansive definition goes on, however, to expressly exclude "any rule of particular applicability"; "any rule relating to agency management or personnel"; or "any rule of agency organization, procedure, or practice that does not substantially affect the rights or obligations of non-agency parties."47

It would appear that many policy statements could be characterized as an "agency statement" designed to "implement or interpret" agency policy or to describe agency "practice." Any such policy statement that does not qualify for one of the CRA's exceptions may be considered a "rule" subject to the law's submission requirement and congressional disapproval mechanism.

Distinguishing Between Legislative Rules and Policy Statements

As mentioned above, while legislative rules must undergo notice and comment rulemaking procedures,48 agency statements of policy are exempt from these requirements.49 And because a party may bring suit in federal court challenging an agency's action as violating the APA's procedural provisions, an individual may argue that an agency document should have gone through notice and comment procedures.50 Judicial review of challenges to agency policy statements thus often turns on whether the agency document is actually a legislative rule. When making this determination, the U.S. Court of Appeals for the District of Columbia Circuit (D.C. Circuit), for example, has explained that "[a]n agency action that purports to impose legally binding obligations or prohibitions on regulated parties ... is a legislative rule," while "[a]n agency action that merely explains how the agency will enforce a statute or regulation ... is a general statement of policy."51 A legislative rule can serve as "the basis for an enforcement action for violation" of its requirements,52 but a policy statement, which is not legally binding, may not.53 When an agency seeks to apply the policy statement "in a particular situation, it must be prepared to support the policy just as if the policy statement had never been issued."54 It merely articulates how an agency "will exercise its broad enforcement discretion," serving as an "announcement to the public of the policy which the agency hopes to implement in [the] future."55

However, while these analytical categories might seem relatively clear, distinguishing between the two in practice can be difficult.56 A relatively clear case would be when an agency attempts to bring an enforcement action based on the violation of a nonlegislative rule. Because nonlegislative rules cannot be legally binding, agencies may not rely on them to support an enforcement action.57 However, less distinguishable cases are quite common. For example, a scenario could exist in which an agency directs its field officers to enforce a statute in a certain way, such as by not bringing enforcement actions against certain types of behavior; by only bringing enforcement actions when specific factors are triggered; or by approving permits in specific situations.58 If the public alters its behavior in response to that guidance, has the agency effectively altered the law?

Speaking broadly, courts agree that policy statements may not have binding legal effects.59 However, determining precisely what counts as "legally binding" is difficult. As courts and commentators have noted, the distinction between policy statements and legislative rules is "enshrouded in considerable smog."60 Courts often frame the inquiry as an examination of whether the agency has established a binding norm on the public or itself; a variety of heuristics are applied, however, ranging from a somewhat formalistic analysis of relevant legal consequences to a more functional focus on a statement's practical effects.61

A somewhat formalistic analysis when making this determination focuses on the concrete legal effects of policy statements for regulated parties.62 Such an approach can ask, for example, whether the agency is relying on a violation of the terms of the document itself to support an enforcement proceeding, or if the agency is pointing to an independent substantive statute or regulation that constitutes the underlying binding norm.63 If the violation is predicated on the latter, then the agency's statement is presumably not a legislative rule. In other words, if no legal consequences flow from a violation of the agency statement itself, then it does not establish a legislative rule.64 For example, although often framed within the finality inquiry,65 if an agency policy statement merely restates what is already required of a regulated party in a statute or regulations, then it does not alter rights or obligations.66

Another line of cases diagnoses legislative rules according to a more functional approach—even if a specific document does not formally operate with independent legal force, a purported guidance document can be practically binding and qualify as a legislative rule.67 This analysis can include a focus on whether a guidance document "genuinely leaves the agency and its decisionmakers free to exercise discretion."68 In other words, the agency can deliberately bind itself through a statement that restricts its own discretion in applying a policy.69 If an agency statement narrows the scope of discretion for agency officials applying a statute or rule such that application of the statement to particular facts is automatic, leaving no room for discretion, then courts may find that the statement has created a legislative rule.70 Under this heuristic, if a "so-called policy statement is in purpose or likely effect one that narrowly limits administrative discretion,  it will be taken for what it is—a binding rule of substantive law."71 Of course, this analysis can overlap with an examination of the effect on regulated parties. If an agency applies a document as conclusively dispositive of an issue with "present-day binding effect" on the public, the document can operate as a substantive rule.72 Further, courts may be more likely to find a legislative rule has been created when the statement is binding on the agency and expands an agency's regulatory reach73 or "creates new rights or imposes obligations" on the public.74

Courts pay close attention to the particular language used in the document when making this determination.75 Mandatory language delineating an agency's position can serve as strong evidence of intent to bind the public or the agency itself.76 As the D.C. Circuit has noted in the past, "an agency pronouncement will be considered binding as a practical matter if it ... appears on its face to be binding."77 Agency statements "couched in terms of command" may be read to eliminate agency discretion when applying a policy, transforming the statement into a legislative rule.78 In General Electric Company v. E.P.A., for example, the EPA issued a guidance document outlining when it would accept applications for plans to conduct certain types of waste disposal in order to conform to substantive regulations.79 The court noted that the document facially "impos[ed] binding obligations" on applicants to adhere to the terms of the guidance document and upon the agency to accept applications that met a certain standard.80 The court vacated the document because its "commands ... indicate that it has the force of law."81

In contrast, if an agency directive or statement allows agency officials to retain discretion when applying a statute or rule, then courts will be more likely to view the statement as a guidance document.82 In other words, if an agency statement permits agency officials to enjoy flexibility to make individualized determinations in particular cases, then the agency has not created or imposed a binding norm.83 For instance, in National Mining Association v. Secretary of Labor, the Mine Safety and Health Administration permitted agency officials to, on a case-by-case basis, approve plans that exempted mine operators from compliance with certain regulations.84 The agency sent a letter to its officials providing factors to consider when granting an exemption. The court ruled that the directive was simply a statement of policy because agency officials had discretion to consider individual facts on a case-by-case basis when considering whether to grant an exemption. This discretion meant that no binding norm was created.85

Similarly, some courts have found that when parties have been "reasonably led to believe that failure to conform will bring adverse consequences," then an agency statement is practically binding.86 In addition, if an agency statement purports to create a "safe harbor," compliance with which can shield an entity from enforcement, "it can be binding as a practical matter."87 In other words, if an agency statement "specifi[es] precisely what a regulated entity can do to comply with agency legislative rules," it has effectively established a legislative rule.88

Some courts have arguably expanded this approach and looked to an agency's treatment of a policy statement in the field—concluding that an agency's application of a document can reveal its binding nature.89 As the D.C. Circuit put it, when an agency:

acts as if a document issued at headquarters is controlling in the field, if it treats the document in the same manner as it treats a legislative rule ... if it leads private parties or State permitting authorities to believe that it will declare permits invalid unless they comply with the terms of the document, then the agency's document is for all practical purposes "binding."90

For example, in U.S. Telephone Association v. F.C.C., the Federal Communications Commission (FCC) issued a schedule of penalties to determine fines for violation of the Communications Act.91 The Commission described the schedule as a policy statement and claimed that it retained discretion to "depart from the standards in specific applications."92 The D.C. Circuit noted that the agency had applied the schedule 300 times and claimed to have departed from the schedule in only eight situations. The court, however, largely rejected the eight departures as truly exercising any sort of discretion. The court concluded that this practice revealed the agency's intention to bind itself to a particular position and set aside the schedule because it had not undergone notice and comment rulemaking.93

The importance of the difference between a formal and a functional heuristic is illustrated by a case currently pending before the Supreme Court.94 In Texas v. United States, a federal district court entered a nationwide preliminary injunction barring the Obama Administration from implementing the DAPA program and its proposed expansion of the earlier DACA program, initiatives which had been announced in a memorandum from the DHS Secretary to high-level agency officials.95 The memorandum directed agency officials to establish a process whereby aliens that met certain criteria could, on a "case-by-case basis," obtain one type of relief from removal, known as deferred action.96 The district court found that because this memorandum constituted a legislative rule rather than a policy statement, its issuance without notice and comment violated the APA.97 The court rejected the agency's claim that agency employees maintained meaningful discretion when determining whether to grant deferred action to individual aliens who met the criteria set forth in the memorandum, reasoning that the memorandum "virtually extinguished" discretion for agency personnel, who would simply decide whether an application met the specified criteria.98 In reaching this conclusion, the court relied on data regarding the implementation of the earlier DACA program, noting that there is "no reason to believe that DAPA will be implemented any differently than DACA."99 Under DACA, the court found, while a small percentage of applications were denied,100 those were the result of failing to meet the eligibility criteria or for fraud; the government failed to present evidence of an application that met the relevant criteria but was rejected based on individualized discretion.101

On appeal, the Fifth Circuit reviewed the district court's order for clear error and upheld its ruling.102 Dissenting from the majority's opinion, Judge King criticized the district court's legal reasoning and factual findings, concluding that the DHS memorandum was a statement of policy.103 She noted that applying the applicable criteria to particular facts itself required discretion, and that one criterion set forth in the DHS memorandum explicitly preserved agency employees' discretion to deny an application if granting it would be "inappropriate," a term the memorandum does not define.104 Apparently adopting a more formal approach to distinguishing between legislative rule and policy statements than the district court, she noted that the most important relevant factor is the "actual legal effect" of the memorandum, which she viewed as having no effect.105 Denied applicants could not, in her view, challenge the agency's decision in court, and the agency could generally not be prevented from removing individuals who met the relevant criteria.106 Judge King also criticized the district court's focus on the memorandum's apparently mandatory commands to implement the policy. She noted that "channeling enforcement discretion ... is entirely consistent"107 with policy statements; in fact, "that is their point."108 So long as the agency retains discretion to make "individualized determinations," the memorandum does not become a legislative rule, in Judge King's view.109 Judge King also critiqued the district court's factual conclusions, particularly its finding that the memorandum's discretionary language is "merely pretext."110 She noted that DAPA had yet not been implemented, so the court lacked evidence to conclude that agency employees retained no discretion.111 Further, she wrote, the court erred in relying on data about DACA's implementation in concluding that agency officials had no discretion in implementing DAPA. The application process to implement DAPA had not been established and the "substantive criteria" for eligibility for the two programs are different, in Judge King's view.112

This case is currently pending before the Supreme Court, although it is unclear whether the Court will reach these issues.113 In arguing for affirmance of the district and circuit court decisions, the plaintiff states' brief arguably adopts a functional approach to analyzing policy statements, claiming that the DHS memorandum is a legislative rule because it legally binds the agency and "modifies substantive rights and interests."114 The memorandum legally binds the agency, the brief argues, because of what it characterizes as the prior "mechanical[]" application of DACA,115 mandatory language in the memorandum,116 and the fact that the agency's policy is not "tentative," but rather reflects the agency's final decision.117 The policy establishes legal rights, the plaintiff states argue, because it "modifies substantive rights and interests."118 The policy is thus a legislative rule because without the memorandum, the plaintiff states assert, the agency could not support its "action to confer benefits."119 In contrast, the Department of Justice's (DOJ) brief appears to follow a more formal tack in disputing these claims, noting that the memorandum preserves agency discretion in individual cases, and confers no legal rights on anyone.120 Deciding not to enforce a law against a particular individual does not have "the force and effect of law" necessary to transform a policy into a legislative rule.121 Moreover, notice and comment procedures have already taken place independently for the regulations that authorize the specific benefits at issue (e.g., authorization to work in the United States).122 Further, DOJ argues that it is entirely appropriate for policy statements to direct the activities of agency staff—Congress delegated discretionary authority to the Secretary of DHS, who has lawfully delegated aspects of his responsibilities to agency personnel.123 A legal principle that finds all such directives to be legislative rules subject to notice and comment would disrupt the proper functioning of the Executive Branch, in DOJ's view.124

Reviewability of Policy Statements

The question of whether a given agency document is properly identified as a legislative rule or policy statement has a significant impact on a federal court's willingness to engage in judicial review of the agency action. Indeed, obtaining judicial review of a pronouncement that is characterized as a policy statement can be difficult. Unlike legislative rules, which may be immediately reviewable once they are finalized (i.e., issued as a final rule), policy statements often cannot be challenged until the agency takes further action to implement or enforce the policy.125 The Supreme Court, however, has provided only limited guidance in determining whether and when policy statements are reviewable, and as a result, lower courts have not adopted a uniform approach to the reviewability question.126

As a general matter, there is a "strong presumption that Congress intends judicial review of administrative action."127 The APA, however, extends this presumption only to "final" agency action.128 In Bennett v. Spear, the Supreme Court held that, for purposes of the APA, an action is final and reviewable only if it is (1) "the 'consummation' of the agency's decisionmaking process," and (2) an action "by which 'rights or obligations have been determined,' or from which 'legal consequences will flow.'"129 The finality inquiry, the Court has suggested, is both "flexible" and "pragmatic."130

Many policy statements may satisfy the first prong of the finality test, in that they represent the culmination of the agency's deliberative process, and are not "tentative or interlocutory."131 It is the "legal consequences" prong of the finality requirement that typically acts as a significant obstacle to obtaining judicial review of an agency policy statement.132 Policy statements, by definition, are nonbinding or advisory, and thus generally neither create legal "rights or obligations" nor "command anyone to do anything or to refrain from doing anything."133 It would appear that the Supreme Court's interpretation of the APA's finality requirement acts as a barrier to obtaining judicial review of true policy statements (i.e., those that are advisory only and, as a result, do not hold direct legal consequences).134

Lower federal courts have struggled, however, with the reviewability question when the basis of a challenger's argument is that the agency pronouncement, although identified as a policy statement, is effectively binding on either the agency or the public and should have been promulgated pursuant to the notice and comment procedures of Section 553. In evaluating these more contentious policy statements, some courts appear to have merged the "legal consequences" prong of the finality inquiry with the ultimate, merits-based question of whether a policy statement is in fact a legislative rule.135 In the D.C. Circuit, for example, it would appear that a party seeking to challenge a policy statement will be required to prove that the policy statement constitutes a "de facto rule or binding norm that could not properly be promulgated absent the notice-and-comment rulemaking required by §553 of the APA."136

In Center for Auto Safety v. National Highway Traffic Safety Administration, the D.C. Circuit held that a series of agency letters to automakers establishing guidelines for the agency's regional recall policy were policy statements that did not constitute final agency action and, therefore, were not subject to judicial review.137 After noting that "it is not always easy to distinguish between those 'general statements of policy' that are unreviewable and agency 'rules' that establish binding norms," the court immediately turned to the "critical" question of whether the letters were a rule for purposes of Section 553.138 The court reasoned that if the letters "constitute a de facto rule ... then they would clearly meet Bennet's test for final agency action and §553 of the APA would require the agency to afford notice of a proposed rulemaking and an opportunity for public comment prior to promulgating the rule."139 The court then held that to distinguish between unreviewable policy statements and "agency actions that occasion legal consequences that are subject to review," it was necessary to consider the same factors used to determine whether an action was a legislative rule for purposes of Section 553.

Similarly, in National Mining Association v. McCarthy, the D.C. Circuit found an Environmental Protection Agency (EPA) guidance document relating to the conditions upon which a state should grant Clean Water Act permits to be unreviewable.140 In evaluating the agency guidance, the circuit court began by asserting a bright line rule that "in terms of reviewability, legislative rules ... may be subject to pre-enforcement judicial review, but general statements of policy are not."141 In order to determine whether the EPA guidance was reviewable, the court then moved directly to the question of whether it was properly characterized as a policy statement or a legislative rule.142 The court held that the agency guidance was not a legislative rule; did not qualify as final agency action; and therefore was not subject to review.143

The circuit court did clarify, however, that although the EPA guidance was not subject to immediate judicial review, once an applicant was denied a permit "the applicant at that time may challenge the denial of the permit as unlawful."144 As such, the court acknowledged that "[t]he question is not whether judicial review will be available but rather whether judicial review is available now."145 In the case of such a challenge, the agency would need to "be prepared to support the policy just as if the policy statement had never been issued."146 Because the EPA guidance was nonbinding, it could not act as a source of authority for agency action.

The U.S. Court of Appeals for the Sixth Circuit (Sixth Circuit), by contrast, appears to have adopted a different approach. In Air Brake Systems v. Mineta, the court considered whether a series of opinion letters authored by the National Highway Traffic Safety Administration's (NHTSA's) chief counsel in response to questions from Air Brake customers—stating that a certain Air Brake braking system would not comply with NHTSA standards—constituted final agency action subject to judicial review.147 In evaluating these letters, the court drew a sharp distinction between the "essential content" of the letters and the "legal interpretations" within each letter.148The court found the essential content of the letter to be "tentative," based on a "hypothetical factual situation," and therefore not final under the standards established by the Supreme Court in Bennett.149 The Sixth Circuit focused on the conditional nature of the chief counsel's conclusions, noting that "by their terms, they state tentative conclusions based on limited information presented to the agency."150

The court applied a separate line of reasoning when considering the legal interpretations contained within the letters. Citing to the second prong of the Bennett  finality test, the court noted that "the [] question is whether the letters, while not directly binding on Air Brake, occasion sufficient legal consequences to make them reviewable."151 In an attempt to answer this question, the court noted that "one reliable indicator that an agency interpretation [] has the requisite legal consequence ... is whether the agency may claim Chevron deference for it."152 The court, therefore, appears to have adopted an analytical framework in which a legal interpretation found within a policy statement may be considered to have a legal consequence, and therefore reviewable, if the interpretation would qualify for deference under Chevron v. Natural Resources Defense Council.153  The Chevron doctrine is a judicial doctrine under which courts will defer to reasonable agency interpretations of ambiguous statutes.154 As discussed in greater detail below, whether an agency interpretation qualifies for Chevron deference depends on both the formality of the process used in adopting the interpretation and its "binding" nature, thus making the doctrine's application to policy statements an area of significant debate.155 In Mineta, the court found that the letters were "too informal" to qualify for deference under Chevron and therefore were not final for purposes of the APA and not subject to judicial review.156

It is difficult to glean much clarity from the varying approaches that lower federal courts have taken to the question of finality and the reviewability of policy statements.157 However, it would appear that policy statements may generally be subject to judicial review in at least two instances. First, if a court determines that an agency policy statement has "legal consequences"—an ambiguous standard that may require the challenger to make any range of showings, including that the policy statement is, in fact, a legislative rule—that statement may then be subject to review.158 Second, absent a showing that a policy statement has the required "legal consequences" to establish finality, once the agency implements the policy in a concrete way by taking final agency action pursuant to the statement—often in the form of enforcement action or the denial of a permit or benefit—that action would then likely be subject to judicial review.159

Debate Concerning Potential Tension with Supreme Court Doctrine

One might argue that some of the tests to distinguish between policy statements and legislative rules impose procedures on agencies beyond what the APA requires. At least one commentator has noted that certain judicial methods of distinguishing between legislative rules and statements of general policy may be hard to square with Supreme Court doctrine.160 The Court has made clear that the APA provides the "maximum procedural requirements" that courts may impose on agencies.161 Courts may not require notice and comment rulemaking beyond what the APA requires. In the 1978 case Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., the Supreme Court rejected the imposition by federal courts of procedural requirements on agencies beyond the text of the APA.162 The Court characterized the practice as "Monday morning quarterbacking" that forces agencies to adopt more stringent procedures than those required by Congress.163 Permitting courts to do so would make the parameters of judicial review unpredictable, obfuscate the benefits of informal rulemaking that Congress intended to permit in certain circumstances, and rob agencies of the discretion to decide what procedures are best when permitted by Congress.164

The Supreme Court recently applied this doctrine to invalidate a line of cases in the D.C. Circuit—which established what is known as the Paralyzed Veterans doctrine—that similarly imposed procedural requirements on agencies beyond the APA's requirements. In Perez v. Mortgage Bankers Association, the Supreme Court ruled unanimously that an agency need not undergo notice and comment rulemaking procedures when modifying an interpretive rule.165 The D.C. Circuit had ruled that when an agency gives a regulation a definitive interpretation, and later significantly changes that interpretation, the agency has effectively altered its rule, and must undergo notice and comment procedures to do so.166 The Supreme Court reversed, stressing that the APA established the full scope of "judicial authority to review executive agency action for procedural correctness"—courts are barred from imposing additional procedural requirements.167 Because the APA expressly exempts interpretive rules from notice and comment requirements, requiring agencies to do so when changing an interpretive rule—whether sound as a policy matter or not—violated the text of the APA.168

Under Mortgage Bankers and Vermont Yankee, courts may not require notice and comment procedures for anything other than legislative rules. Arguably, some applications of the functional tests for distinguishing between legislative rules and policy statements might run afoul of this principle.169 While the Supreme Court has not conclusively articulated a test for making the distinction, its opinion in Lincoln v. Vigil is instructive.170 In that case, the Indian Health Service discontinued a program—funded out of lump sum appropriations—that provided direct clinical services to Indian children in favor of a nationwide services program.171 The U.S. Court of Appeals for the Tenth Circuit (Tenth Circuit) had held that the decision—announced via a memorandum addressed to agency staff—amounted to a legislative rule and should have undergone notice and comment procedures.172 The Supreme Court reversed, explaining that the category of policy statements "surely include[] an announcement ... that an agency will discontinue a discretionary allocation of unrestricted funds from a lump-sum appropriation."173 While the Court did not engage in lengthy analysis on the distinction between legislative rules and policy statements, the agency decision at issue appears to have been "practically binding" on the agency itself with direct consequences for the public. In the words of one commentator, the agency decision had a "binding effect" because it "changed the legal condition of [the] plaintiff[s] ... by announcing 'the termination of all direct clinical services to children'" in certain areas.174 After the decision, agency officials could no longer administer certain benefits to a specific class of people. Nonetheless, the Court rejected the proposition that it constituted a legislative rule.175

Insofar as Lincoln v. Vigil classifies an agency document with certain binding effect on an agency and the public as a policy statement, rather than a legislative rule, the case might stand in some tension with many appellate opinions distinguishing between legislative rules and statements of policy.176 One reading of the case is that it provides implicit support for identifying legislative rules by analyzing whether the agency statement has the force of law.177 One commentator has argued that Lincoln v. Vigil is "difficult to take ... as anything other than an endorsement of the 'force of law' test.178 As mentioned above,179 this approach would not classify agency statements that are practically binding as legislative rules. Instead, only documents with independent legal force would qualify.180 In effect, this would likely mean that policy statements would be reviewable only if an agency relied on a statement's substantive content to support its action. Otherwise, the document would not constitute a legal norm independent of an underlying statute or regulation.

On the other hand, a defense of the practically binding test, or at least some of its iterations, might note that the ultimate question is what constitutes a legislative rule.181 As an initial matter, one might distinguish the Supreme Court's opinion in Lincoln v. Vigil as limited to agency decisions concerning their discretionary appropriations, rather than a broad principle rejecting a legal test that understands legislative rules to include statements that functionally bind the agency or the public.182 Consequently, if agency statements that effectively bind the agency or the public—without independently carrying the force of law such that they can be relied upon to bring an enforcement action—actually qualify as legislative rules, then requiring agencies to undergo notice and comment procedures is required by the APA.183 One might argue that to conceptualize legislative rules as simply those relied upon by an agency in enforcement actions is ultimately too formalistic an understanding of a substantive regulation. Instead, a legislative rule includes situations where the agency functionally binds itself or the public.184 A substantive regulation can take the form of a "binding norm" that induces compliance with the agency's statement.185 Even if a document is not binding in a formal sense, if the agency acts as if it does control, and the public alters its behavior in response to the agency's position, then a substantive rule has been created in all but name.186 In other words, agencies establishing binding norms through the issuance of documents are effectively promulgating substantive rules.187 As such, courts requiring notice and comment procedures for agency statements that effectively bind the agency or the public are not adding to the APA's procedural requirements, but simply complying with them.

Judicial Deference to Agency Policy Statements

The weight that a reviewing court is willing to give to an agency's interpretation of the law is an important aspect of judicial review. Indeed, the level of deference accorded to an agency interpretation can control the outcome of a challenge to agency action.188 Supreme Court precedent would appear to suggest that agency interpretations of ambiguous statutory provisions reached in policy statements are generally not accorded the same weight that a court will typically give to an interpretation that is reached through more formal processes.189

The Supreme Court, in Chevron U.S.A., Inc. v. Natural Resources Defense Council, outlined a limited role for courts in reviewing interpretive decisions reached by agencies in implementing delegated authority.190  The Chevron test requires courts to first enforce the clearly expressed intent of Congress.191 In the absence of such clarity, Chevron instructs reviewing courts to defer to an agency's construction of an ambiguous statute if the agency's interpretation is reasonable.192 Under Chevron then, it is generally left to federal agencies, and not the courts, to resolve ambiguities necessary to interpret and implement authority provided to the agency by Congress.193

In the wake of Chevron, however, the Court has made clear that not all methods of interpretation will be accorded this degree of deference. The formality of the agency process undertaken to reach the interpretation is an important factor in determining whether an interpretation is eligible, in the first instance, for Chevron deference.194 Although the legal principles governing this threshold determination are uncertain, it would appear that while legislative rules with the force and effect of law are eligible for Chevron deference, policy statements often are not.195

In Christensen v. Harris County, the Court held that interpretations reached through informal processes, such as opinion letters, guidance documents, policy statements, interpretive documents, and agency manuals, do not qualify for Chevron deference.196 The Court drew a distinction between interpretations reached in formal adjudications and notice and comment rulemaking, which warrant deference, and informal agency interpretations lacking the "force of law," which do not.197 Christensen, therefore, arguably established a bright line rule that policy statements simply do not qualify for deference under Chevron.

Subsequent Supreme Court cases, however, appear to have rejected such an absolutist view of Christensen. In United States v. Mead Corp, the  Court held that a U.S. Customs Service letter ruling was not entitled to Chevron deference.198 Mead established that the applicability of Chevron deference would turn not only on the process through which the agency adopted its interpretation, but also the extent to which Congress had intended to delegate authority to the agency to reach definitive interpretations.199 Specifically, the Court held that "administrative implementation of a particular statutory provision qualifies for Chevron deference when it appears that Congress delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of that authority."200

The "force of law" standard from Mead has not been clearly articulated, and importantly, Mead further suggested that an agency interpretation need not necessarily be reached by notice and comment rulemaking or formal adjudication in order to receive Chevron deference.201 The majority noted that the determination did not rest solely on whether the interpretation was made via rulemaking, "for we have sometimes found reasons for Chevron deference even when no such administrative formality was required and none was afforded."202

The Court further obfuscated Chevron eligibility in Barnhart v. Walton by identifying a number of additional factors to be considered in determining whether a specific interpretive process is one that may qualify for Chevron.203 In that case, the Court reaffirmed that an interpretation need not be reached pursuant to notice and comment rulemaking to qualify for Chevron deference by suggesting that a Social Security Administration interpretation reached in an agency adjudication, manual, and letter warranted deference.204 In evaluating the interpretation in question, the Court suggested that whether "Chevron provides the appropriate legal lens through which to view the legality of the agency interpretation here at issue" depends on a variety of factors, including "the interstitial nature of the legal question, the related expertise of the Agency, the importance of the question to administration of the statute, the complexity of that administration, and the careful consideration the agency has given the question over a long period of time."205

Despite the somewhat abstruse language in Barnhart,206 it would appear that in determining whether an agency interpretation qualifies for Chevron deference, federal courts generally look to (1) the process by which the interpretation was reached and (2) the degree to which the interpretation is of a "binding character."207 Interpretations reached through formal processes that have the force and effect of law are most likely to qualify for Chevron deference.208 In contrast, interpretations reached through informal processes, and which are neither binding nor precedential, are unlikely to be eligible for Chevron deference. In accordance with these factors, courts have generally held that interpretations reached in policy statements—which typically are not issued through formal processes and, by definition, are nonbinding—do not qualify for Chevron deference.209

Although policy statements generally do not qualify for Chevron deference, they may nonetheless be accorded a lesser degree of deference under Skidmore v. Swift.210 In Skidmore, the Supreme Court held that respect was due to agency policies that are "made in pursuance of official duty, based upon more specialized experience and broader investigations and information than is likely to come to a judge in a particular case."211 The Court concluded that such interpretations should be accorded the "power to persuade, if lacking power to control."212

The weight to be accorded statutory interpretations reached in policy statements that do not qualify for Chevron deference is generally evaluated under the Skidmore rubric.213 Skidmore deference does not require that a court defer to an agency's interpretive choice. Rather, the degree of deference accorded by a reviewing court directly correlates to the strength of the agency's reasoning. Under Skidmore, evaluating the strength of an agency's interpretive choice involves an assessment of the "thoroughness," "validity," and "consistency" of the agency's decision making.214 Later in Mead, the Supreme Court suggested that courts may also consider factors such as the "agency's care" and "formality" in reaching the interpretation, "consistency" with past interpretations, and the agency's "relative expertness."215

Implications for Agencies and the Public

The applicable legal test governing agency use of policy statements, whether imposed by courts or Congress, has important implications for the executive branch and the public. As discussed above, one framework would require notice and comment procedures only for rules that formally carry the "force of law."216 Judicial review, under this theory, would generally occur only ex post under a strict understanding of the APA's procedural limits—if an agency document did not undergo notice and comment rulemaking, then agencies could not rely upon the document in any proceeding.217 Policy statements would usually be unreviewable ex ante because—at least as a formal matter—they lack legal effect.218 Consequently, in order to challenge an agency's policy statement, a party must challenge an agency's stance after the culmination of a full proceeding, such as an enforcement action, petition for a permit or license, or application for a benefit. Ultimately, agencies would enjoy significant latitude to release guidance documents without the procedural constraints of notice and comment rulemaking or ex ante judicial review.

Supporters of agencies having flexibility in issuing policy statements might argue that the use of policy statements can increase administrative efficiency by easily notifying the public of an agency's policy priorities, guiding agency staff as to enforcement directives, and permitting the agency to focus resources away from procedural requirements.219 Agency leaders can thus distribute guidance to sometimes widely dispersed staff as to how to apply particular statutes and regulations. In turn, this guidance can inform the public as to an agency's policy priorities, eliminating confusion as to what an agency requires220—which may, for example, save costs for regulated firms or potential applicants for licenses.221

Conversely, one might argue that this approach would permit agencies to issue policy statements that effectively bind the public—or, at least do so practically speaking—without effective oversight.222 At least in some cases, such as the nonenforcement context, policy statements would never be subject to judicial review.223 Regulated parties may very well adjust their behavior in response to policy statements even though the guidance document formally lacks the force of law.224 Further, if no ex ante judicial review is available for policy statements, the third party beneficiaries of agency regulations may never have an opportunity to object to agency positions.225 However, at least some commentators suggest that under such a legal regime, agencies nonetheless have a strong incentive to participate in ex ante notice and comment procedures.226 Doing so—at least in the usual case—triggers Chevron deference for the agency's legal interpretations.227

An alternative legal test would restrict the circumstances in which agencies may issue policy statements, for example, by looking at the practical effects of policy statements on the agency or the public to determine when a legislative rule has been created. Arguably, this requirement could generate more public participation in a greater number of agency decisions than would occur if agencies have to seek public participation only for rules that carry the force of law. Increased public participation could be justified on at least two grounds.228 First, one might argue that requiring agencies to consult with the public before issuing policy statements fosters dialogue and thereby serves to bolster democratic legitimacy.229 Under this view, engagement with the public legitimates government decisions and processes. Second, it might increase the relative amount of information available to agencies in formulating their policies.230 Public comment can aid regulators by fleshing out issues and providing insight into a regulated industry's behavior and preferences. In turn, agency choices might better accommodate and recognize the practical effects of enforcement policies on the public.

On the other hand, the response of agencies to more stringent limits on the use of policy statements is unclear. Arguably, faced with a requirement to use notice and comment procedures when issuing policy statements, agencies may significantly limit their use in the first place.231 The Supreme Court has made clear that the choice between using adjudication or rulemaking is up to the agency, even if the agency pursues specific policy objectives via adjudications.232 Similarly, a legal test requiring notice and comment procedures if a statement practically binds the agency or the public could result in fewer guidance statements being released, or issuance of much broader statements that cannot be considered binding, but are less helpful to regulated parties.233 Either way, the result is less concrete guidance for the public as to an agency's enforcement strategy and priorities.234

Ultimately, the precise effect of either legal approach on agency behavior is unclear.235 For now, federal courts do not consistently apply either test. However, at least one commentator has noted that the lack of a clear principle in the federal courts for determining a legislative rule ultimately permits courts to require notice and comment procedures in situations where the benefits of seeking public input are substantial, but decline to do so when the benefits are minimal.236 Congress has authority to either increase or reduce the scope of judicial review of agency policy statements by amending the APA and providing a new definition of legislative rule or policy statement,237 which would clarify more precisely when notice and comment procedures are required.
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	210.
	323 U.S. 134 (1944). The deference received under Skidmore is clearly of a lesser degree. See Fed. Express Corp. v. Holowecki, 552 U.S. 389, 399 (2008).
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	Skidmore, 323 U.S. at 139.
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	Id. at 140. See also Mead, 533 U.S. at 228 ("But whether or not they enjoy any express delegation of authority on a particular question, agencies charged with applying a statute necessarily make all sorts of interpretive choices, and while not all of those choices bind judges to follow them, they certainly may influence courts facing questions the agencies have already answered.").
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	Funk, supra note 180, at 671; Jacob E. Gersen, Legislative Rules Revisited, 74 U. Chi. L. Rev. 1705, 1719 (2007).
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	See Cmty. Nutrition, 818 F.2d at 952-53 (D.C. Cir. 1987) (Starr, J., concurring in part and dissenting in part). "Ex post" refers to an occurrence after a specified event. See, e.g., Mark A. Lemley, Ex Ante Versus Ex Post Justifications for Intellectual Property, 71 U. Chi. L. Rev. 129, 130 (2004) ("I refer to both of these new arguments as ex post justifications for intellectual property because they defend intellectual property rights ... on the basis of the incentives the right gives its owner to manage works that have already been created."); EX POST, Black's Law Dictionary (10th ed. 2014) ("Based on knowledge and fact; viewed after the fact, in hindsight; objective; retrospective.").
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	"Ex ante" refers to an occurrence before a specified event. See, e.g., Mark A. Lemley, Ex Ante Versus Ex Post Justifications for Intellectual Property, 71 U. Chi. L. Rev. 129, 130 (2004) ("I refer to this standard explanation as an ex ante justification for intellectual property since, under this conception, the goal of intellectual property is to influence behavior that occurs before the right comes into being."); EX ANTE, Black's Law Dictionary (10th ed. 2014) ("Based on assumption and prediction, on how things appeared beforehand, rather than in hindsight; subjective; prospective.").
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	See Franklin, supra note  186, at 308-09.




	220.
	See Hoctor v. USDA, 82 F.3d 165, 167 (7th Cir. 1996) ("It would be no favor to the public to discourage the announcement of agencies' interpretations by burdening the interpretive process with cumbersome formalities."); Cmty. Nutrition, 818 F.2d at 949 (D.C. Cir. 1987) ("We recognize that such guidelines have the not inconsiderable benefits of apprising the regulated community of the agency's intentions as well as informing the exercise of discretion by agents and officers in the field."); Strauss, supra note 4, at 839.
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	See Peter L. Strauss, The Rulemaking Continuum, 41 Duke L.J. 1463, 1481 (1992).
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	See Gen. Elec., 290 F.3d at 383; Final Bulletin for Agency Good Guidance Practices, 72 Federal Register 3432, 3432 (January 25, 2007); Franklin, supra note  186, at 308-09; Magill, supra note 19, at 1397 (2004); Anthony, supra note 1, at 1328.
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	See Franklin, supra note  186,  at 308-09.
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	See Strauss, supra note 221, at 1476; Mark Seidenfeld, Demystifying Deossification: Rethinking Recent Proposals To Modify Judicial Review of Notice and Comment Rulemaking, 75 Tex. L. Rev. 483, 489 (1997).
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	See Mendelson, supra note 1, at 420-24.
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	See Gersen, supra note 216, at 1720-21; E. Donald Elliott, Re-Inventing Rulemaking, 41 Duke L.J. 1490, 1491 (1992).
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	See Mead, 533 U.S. at 229; but see Barnhart, 535 U.S. at 222 (granting Chevron deference to an agency statutory interpretation outlined in a policy statement); Auer, 519 U.S. at 461 (granting Seminole Rock deference to an agency's interpretation of its regulations from a position enunciated in an amicus curiae brief); Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 171 (2007) (granting Seminole Rock deference to an agency's own regulation outlined in an internal memorandum).
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	See Sunstein, supra note 160, at 8-9.
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	See Mendelson, supra note 1, at 420 (arguing that when agencies announce policies in guidance documents, rather than rules, "regulatory beneficiaries are less likely to view agency choices as legitimate"); Stephen M. Johnson, Good Guidance, Good Grief!, 72 Mo. L. Rev. 695, 735 (2007) ("[I]ncreased public participation in agency decisionmaking is more democratic and increases the legitimacy of agency decisions and public trust in the agencies.").
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	See Sunstein, supra note 160, at 8-9.
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	See Am. Mining Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir. 1993) ("The protection that Congress sought to secure by requiring notice and comment for legislative rules is not advanced by reading the exemption for 'interpretive rule' so narrowly as to drive agencies into pure ad hocery—an ad hocery, moreover, that affords less notice, or less convenient notice, to affected parties."); Hoctor v. U.S. Dep't of Agric., 82 F.3d 165, 167 (7th Cir. 1996) ("It would be no favor to the public to discourage the announcement of agencies' interpretations by burdening the interpretive process with cumbersome formalities."); Franklin, supra note  186,  at 306 ("If policymaking by rule becomes sufficiently costly, then agencies will shift to purely adjudicatory mechanisms—sacrificing in the process all of the potential benefits of the rulemaking mode, such as clear notice and broad public participation.").
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	See SEC v. Chenery Corp. (Chenery II), 332 U.S. 194 (1947). The Supreme Court has reaffirmed this principle since Chenery II. See Shalala v. Guernsey Mem'l Hosp., 514 U.S. 87, 96-97 (1995); NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974).
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	See Seidenfeld, supra note 88, at 375 ("Without some protection from full-fledged hard-look review, opening guidance documents to more immediate judicial review would increase the expected costs of issuing them and, therefore, likely discourage issuance even of guidance documents that are valuable."); Manning, supra note 56, at 896 ("If a court were to require agencies to announce important or generally applicable policies ex ante in regulations, the typical agency could fulfill that obligation by adopting vague rules, secure in the knowledge that the agency itself (as adjudicator) would resolve any resulting indeterminacy.").
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	This concern might be analogous to claims that heightened judicial review incentivizes agencies to avoid issuing rules or at least causes delay in doing so. See Thomas O. McGarity, Some Thoughts on "Deossifying" the Rulemaking Process, 41 Duke L.J. 1385 (1992) ("During the last fifteen years the rulemaking process has become increasingly rigid and burdensome."); Richard J. Pierce, Jr., Seven Ways to Deossify Agency Rulemaking, 47 Admin. L. Rev. 59, 65-66 (1995). But see William S. Jordan, III, Ossification Revisited: Does Arbitrary and Capricious Review Significantly Interfere with Agency Ability to Achieve Regulatory Goals Through Informal Rulemaking?, 94 Nw. U. L. Rev. 393, 440 (2000).
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	See Sunstein, supra note 125, at 10-12.
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	See generally Florida Power & Light Co. v. Lorion, 470 U.S. 729, 745 (1985) ("Absent a firm indication that Congress intended to locate initial APA review of agency action in the district courts, we will not presume that Congress intended to depart from the sound policy of placing initial APA review in the courts of appeals.").
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