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Summary

On March 16, 2016, President Obama nominated Judge Merrick Garland of the U.S. Court of Appeals for the District of Columbia Circuit (D.C. Circuit) to fill the vacancy on the Supreme Court created by the unexpected death of Justice Antonin Scalia in February. Judge Garland was appointed to the D.C. Circuit by President Clinton in 1997, and is currently its chief judge, an administrative position that rotates among the active judges on the circuit. Prior to his appointment to the bench, Judge Garland served in the Criminal Division of the U.S. Department of Justice, where he notably oversaw the prosecution of the 1995 Oklahoma City bombing case, as well as other cases. It remains to be seen whether or how the Senate might proceed in considering Judge Garland's nomination; however, the nomination generally remains effective until it is withdrawn or this term of Congress ends, whichever occurs first.

This report provides an overview of Judge Garland's jurisprudence and discusses what the impact on the Court might be if he, or a judge of a similar judicial approach, were to be confirmed to succeed Justice Scalia. In particular, the report focuses upon those areas of law where Justice Scalia can be seen to have influenced the High Court's approach to certain issues, or served as a fifth and deciding vote on the Court, with a view toward how Judge Garland might approach those same issues if he were to be confirmed. The report begins with his views on two overarching issues—the role of the judiciary and statutory interpretation. It then addresses 14 separate areas of law, which are arranged in alphabetical order from "administrative law" to "takings." The report includes one table which notes the cases where the Supreme Court has reviewed majority opinions written or joined by Judge Garland. Another table, in the appendix to the report, identifies Judge Garland's colleagues on the D.C. Circuit and lists notable cases involving Judge Garland and that colleague. A separate report, CRS Report R44484, Majority, Concurring, and Dissenting Opinions Authored by Judge Merrick Garland, coordinated by [author name scrubbed], lists all opinions authored by Judge Garland during his tenure on the D.C. Circuit.

Other CRS products discuss various issues related to the vacancy on the Supreme Court. For an overview of available products, see CRS Legal Sidebar WSLG1526, Vacancy on the Supreme Court: CRS Products, by [author name scrubbed] and [author name scrubbed].







Judge Merrick Garland: His Jurisprudence and Potential Impact on the Supreme Court



On March 16, 2016, President Obama nominated Judge Merrick Garland of the U.S. Court of Appeals for the District of Columbia Circuit (D.C. Circuit) to fill the vacancy on the Supreme Court created by the unexpected death of Justice Antonin Scalia in February.1 Judge Garland was appointed to the D.C. Circuit by President Clinton in 1997,2 and is currently its chief judge,3 an administrative position that rotates among the active judges on the circuit.4 Prior to his appointment to the bench, Judge Garland served in the Criminal Division of the U.S. Department of Justice (DOJ), where he notably oversaw the prosecution of the 1995 Oklahoma City bombing case,5 as well as other cases.6 It remains to be seen whether or how the Senate might proceed in considering Judge Garland's nomination;7 however, his nomination generally remains effective until it is withdrawn or this term of Congress ends, whichever occurs first.8

This report provides an overview of Judge Garland's jurisprudence and discusses what the impact on the Supreme Court might be if he, or a judge of a similar judicial philosophy, were to be confirmed to succeed Justice Scalia. In attempting to ascertain how the Court's jurisprudence could be affected if Judge Garland were to fill the vacancy created by Justice Scalia's death, however, it is important to note at the outset that it is difficult to predict accurately an individual's service on the Court based on his prior experience for various reasons. Accordingly, a section of this report entitled "Predicting Nominees' Future Decisions on the Court" provides a broad context and framework for evaluating how determinative a lower court judge's prior record may be in predicting future votes on the Supreme Court.

The report focuses on those areas of law where Justice Scalia can be seen to have influenced the High Court's approach to particular issues, or served as a fifth and deciding vote on the Court,9 with a view toward how Judge Garland might approach that same issue if he were to be confirmed. The report begins with his views on two cross-cutting issues—the role of the judiciary and statutory interpretation. It then addresses 14 separate areas of law, which are arranged in alphabetical order from "administrative law" to "takings." Within each of these sections, the report reviews whether and how Judge Garland has addressed particular issues in opinions he authored or joined, or in other votes in which he participated (e.g., votes regarding whether the D.C. Circuit should grant en banc review to decisions of three-judge circuit panels). The report analyzes majority, concurring, and dissenting opinions, as well as opinions of three-judge district court panels in which Judge Garland participated.10 Where relevant, the report also notes Judge Garland's writings prior to joining the D.C. Circuit, which often centered upon issues of administrative or antitrust law.11

The report discusses numerous cases and votes involving Judge Garland. However, it focuses particularly on cases in which Judge Garland participated that divided the D.C. Circuit, as these cases arguably best showcase how he might approach a legal controversy whose resolution is a matter of dispute and is not predetermined by prior case law.12 In addition, the report highlights areas where Judge Garland demonstrated views on the law that contrasted with the views of some of his colleagues. Moreover, to the extent that Judge Garland's votes in particular cases may reflect broader trends and tendencies in his decisionmaking that could be manifested if he were to be confirmed to the Court, the report highlights such trends. Nonetheless, this report does not attempt to catalog every matter in which Judge Garland participated during his 19 years of service on the D.C. Circuit. A separate report, CRS Report R44484, Majority, Concurring, and Dissenting Opinions Authored by Judge Merrick Garland, coordinated by [author name scrubbed], lists all opinions authored by Judge Garland during his tenure on the D.C. Circuit.

Other CRS products discuss various issues related to the vacancy on the Court. For an overview of available products, see CRS Legal Sidebar WSLG1526, Vacancy on the Supreme Court: CRS Products, by [author name scrubbed] and [author name scrubbed].

Predicting Nominees' Future Decisions on the Court

It is important to note at the outset of this report that, at least as a historical matter, attempting to predict how particular Supreme Court nominees may approach their work on the High Court based on their previous experience is a task fraught with uncertainty.13 For example, Justice Felix Frankfurter, who had a reputation as a "progressive" legal scholar prior to his appointment to the Court in 1939,14 disappointed15 some as he became a voice for judicial restraint and caution when the Court reviewed laws that restricted civil liberties and civil rights during World War II16 and the early Cold War era.17 Similarly, Justice Harry Blackmun, who had served on the U.S. Court of Appeals for the Eighth Circuit for a little over a decade prior to his appointment to the Court in 1970,18 was originally considered by President Richard Nixon to be a "strict constructionist," in the sense that he viewed the judge's role as interpreting the law, rather than making new law.19 In the years that followed, however, Justice Blackmun authored the majority opinion constitutionalizing the right to terminate a pregnancy in Roe v. Wade,20 and was generally considered one of the more liberal voices on the Court by the time of his retirement in 1994.21

The difficulty in attempting to predict future Supreme Court votes remains even when the nominee has had as lengthy a federal judicial career prior to nomination as Judge Garland.22 Federal appellate judges are bound by Supreme Court and circuit precedent23 and, therefore, are not normally in a position to espouse freely their views on particular legal issues in the context of their judicial opinions.24 Moreover, unlike the Supreme Court, which enjoys "almost complete discretion" in selecting its cases, the federal courts of appeals are required to hear many cases as a matter of law and, as a result, tend to hear "many routine cases in which the legal rules are uncontroverted."25 Perhaps indicative of the nature of federal appellate work, the vast majority of cases decided by three-judge panels of federal courts of appeals are decided without dissent.26 Unanimity is particularly frequent on the D.C. Circuit where Judge Garland serves.27 Accordingly, while Judge Garland's work on the D.C. Circuit may provide some insight into his general approach toward particular legal issues,28 the bulk of the opinions that Judge Garland has authored or joined may not be particularly insightful with regard to his views on specific areas of law or how he would approach these issues if he were a Supreme Court Justice.

Even in closely contested cases where concurring or dissenting opinions are lodged,29 it still may be difficult to determine the preferences of the nominated judge if the nominee did not actually write an opinion in the case. The act of joining an opinion authored by another judge may not necessarily reflect full agreement with the underlying opinion.30 For example, some judges, in an effort to promote consensus on a court, will refuse to dissent unless the underlying issue invokes particularly strong disagreement.31 As one commentator notes, "[T]he fact that a judge joins in a majority opinion may not be taken as indicating complete agreement. Rather, silent acquiescence may be understood to mean something more like 'I accept the outcome in this case, and I accept that the reasoning in the majority opinion reflects what a majority of my colleagues has agreed on.'"32

The caution with which one interprets a judge's vote isolated from a written opinion may be particularly important in the context of a judge's votes with respect to procedural matters. A judge's vote to grant an extension of time for a party to submit a filing, for example, generally does not signal any sort of agreement with the substantive legal position proffered by that party.33 Thus, while votes by Judge Garland in favor of having certain cases—which had been ruled on by three-judge panels—reconsidered by the D.C. Circuit sitting en banc have garnered considerable attention from some examining his judicial record,34 those votes should be interpreted with some degree of caution. On the one hand, a vote to rehear a case en banc could signal disagreement with the legal reasoning of the panel decision and may suggest that a judge wants the entire court to have an opportunity to correct a perceived error by the panel.35 On the other hand, as one federal appellate judge noted in dissenting from a decision to deny a petition for rehearing en banc,

Most of us vote against most such petitions and suggestions even when we think the panel decision is mistaken. We do so because federal courts of appeals decide cases in three judge panels. En banc review is extraordinary, and is generally reserved for conflicting precedent within the circuit which makes application of the law by district courts unduly difficult, and egregious errors in important cases.36

As a consequence, a vote for or against rehearing a case, or on other procedural matters does not necessarily equate to an endorsement or repudiation of a particular legal position.37

Finally, it should be noted that, despite having served on the federal appellate bench for nearly two decades, Judge Garland has said very little about some areas of law because of the nature of the D.C. Circuit's docket, and as a consequence, it may be difficult to predict how he might rule on certain issues if he were elevated to the Supreme Court. Because of its location in the nation's capital and because of various jurisdictional statutes,38 the D.C. Circuit hears a significant number of cases on administrative39 and environmental law matters.40 In contrast, cases at the D.C. Circuit rarely, if ever, involve "hot-button" social issues such as abortion, affirmative action, or the death penalty.41 As a result, this report focuses primarily on areas of law where Judge Garland has written extensively, and notes only in passing those areas where little can arguably be gleaned from his judicial record on account of Judge Garland having participated in few, if any, decisions directly addressing those particular areas of law.

Role of the Judiciary

In contrast to Justice Scalia, who was a well-known proponent of originalism and textualism both within and outside the Court,42 regularly arguing his views on the lecture circuit43 and dissenting from opinions that, in his view, failed to construe legal texts in accordance with their ordinary meaning at the time of drafting,44 Judge Garland's approach to the craft of judging is less immediately apparent. In a questionnaire submitted to the Senate Judiciary Committee in conjunction with his nomination to the D.C. Circuit in 1995,45 Judge Garland wrote of the limited role that judges have under the Constitution, noting that "federal judges do not have roving commissions to solve societal problems," and the "role of the court is to apply the law ... not to legislate, not to arrogate to itself the executive power, not to hand down advisory opinions on the issues of the day."46 Judge Garland echoed these sentiments in the statement he issued upon his nomination to the Supreme Court.47 During the hearing on his 1995 nomination, Judge Garland also told Senators that among the Supreme Court Justices he most deeply admired were Chief Justice John Marshall, the author of Marbury v. Madison;48 Justice Oliver Wendell Holmes, Jr., the great dissenter of the early 20th century; and Justice William Brennan, the judge for whom Judge Garland clerked.49

Beyond these general statements, though, Judge Garland has not articulated any overarching legal philosophy in a manner akin to Justice Scalia. In his public appearances outside the court, Judge Garland has tended to participate in conferences on discrete issues, such as prosecutorial misconduct,50 indigent criminal defense,51 or changing the rules of civil procedure,52 rather than broadly discussing or defending particular interpretative methodologies. In his judicial opinions, Judge Garland has, at times, utilized originalism as a method of constitutional interpretation, including in a jointly issued 2000 opinion53 that relied on the Constitution's text and structure,54 as well as materials from the 1787 Constitutional Convention55 and subsequent ratifying conventions,56 in rejecting a lawsuit brought by a group of DC voters seeking the right to elect representatives to Congress.57 On the other hand, in neither that opinion58 nor in other opinions has Judge Garland purported to rely on originalism or textualism as the sole or primary method of interpreting the law.59

Nonetheless, even without more comprehensive explanations from Judge Garland outlining his specific judicial philosophy, the nominee's writings provide some insights into his approach to judging. First and foremost, Judge Garland has been widely viewed as a meticulous and cautious jurist, writing with precision and an eye toward ensuring that the court does not overreach in any particular case.60 Trudeau v. Federal Trade Commission (FTC), the opinion of Judge Garland that has been most widely cited by other judges,61 may be seen as illustrative of this approach.62 There, Judge Garland, on behalf of a unanimous three-judge panel, affirmed the dismissal of a complaint lodged by Kevin Trudeau, an author and producer of television and radio infomercials, which had alleged that an FTC press release about him was "false and misleading," exceeded the agency's statutory authority, and violated his First Amendment rights.63 The case raised several difficult issues of federal jurisdiction and administrative law that had split the circuit courts of appeals in previous cases.64 However, in his opinion, Judge Garland succinctly clarified two complex jurisdictional questions;65 avoided resolving a weighty administrative law question as to whether an agency's press release could amount to "final agency action" under the Administrative Procedure Act (APA),66 a question raising serious issues about the propriety of older D.C. Circuit precedent;67 and rested the decision on the less controversial grounds that the substance of Trudeau's complaint was simply legally insufficient.68 As one commentator noted, the Trudeau case "stands out" among Judge Garland's cases as exemplifying his ability to examine a complicated area of law, while at the same time limiting the court's ruling to the matters necessary to resolve the case.69

Trudeau exemplifies the relatively circumspect nature of Judge Garland's judicial work, something that is arguably reflected more generally throughout the nominee's judicial career. This caution is seen especially in the numerous concurring and dissenting opinions where Judge Garland has taken issue with majority opinions that have, in his view, reached issues that were unnecessary to the ultimate holding of the court.70 Perhaps the best indication of Judge Garland's minimalist approach to judging is provided by looking at how the Supreme Court has evaluated his work, a topic further detailed in Table 1. Perhaps surprisingly for a jurist who has served on an important federal appellate court for nearly two decades,71 none of Judge Garland's written opinions have even been reviewed in a formal opinion72 by the Supreme Court. This suggests that Judge Garland's opinions tend to be crafted to avoid unnecessary controversy that might prompt review by the High Court.73 Moreover, only nine opinions that Judge Garland joined have been the subject of a subsequent opinion by the Supreme Court. Of these nine opinions, five were ultimately affirmed or otherwise supported in part by the High Court.74 This is a notably high affirmance rate—given that the Court in recent years has, on average, reversed the lower court in over 70% of all cases it heard75—and perhaps indicates the cautious nature of Judge Garland's jurisprudence.76



Table 1. Judge Garland and the Supreme Court

Majority Opinions of the Supreme Court Reviewing

Cases in Which Judge Garland Wrote or Joined an Opinion













	D.C. Cir. Case

	Relevant D.C. Cir. Holding

	Garland's Role

	S. Ct. Decision

	S. Ct. Vote




	Menominee Indian Tribe of Wis. v. United States, 764 F.3d 51 (D.C. Cir. 2014)

	Indian tribe was not entitled to equitable tolling of a statute of limitations period to allow for the continuation of a cause of action for breach of a self-determination contract.

	Joined majority opinion

	Affirmed, Menominee Indian Tribe of Wis. v. United States, --- U.S. ---, 136 S. Ct. 750 (2016)

	9-0




	Pinson v. Samuels, 761 F.3d 1 (D.C. Cir. 2014)

	Monthly installment payments required under the Prison Litigation Reform Act of 1995 must be assessed on a "per-case" basis, as opposed to a "per-prisoner" approach.

	Joined majority opinion

	Affirmed, Bruce v. Samuels, --- U.S. ---, 136 S. Ct. 627 (2016)

	9-0




	White Stallion Energy Ctr., LLC v. Envtl. Prot. Agency (EPA), 748 F.3d 1222 (D.C. Cir. 2014)

	The Environmental Protection Agency's interpretation of the phrase "appropriate and necessary" in Section 112(n)(1)(A) of the Clean Air Act is a reasonable construction of the statute.

	Joined majority per curiam opinion



	Reversed,  Michigan v. EPA, --- U.S. ---, 135 S. Ct. 2699 (2015)

	5-4




	Mohamad v. Rajoub, 634 F.3d 604 (D.C. Cir. 2011)

	Only a natural person is amenable to suit under the Torture Victim Protection Act.

	Joined majority opinion

	Affirmed,  Mohamad v. Palestinian Auth.,

--- U.S. ---, 132 S. Ct. 1702 (2012)

	9-0




	Me. Pub. Utils. Comm'n v. Fed. Energy Reg. Comm'n, 520 F.3d 464 (D.C. Cir. 2008)

	The Federal Power Act's public interest standard did not apply to challenges to contract rates brought by noncontracting third parties.

	Joined majority per curiam opinion



	Reversed,  NRG Power Mktg., LLC v. Me. Pub. Utils. Comm'n, 558 U.S. 165 (2010)

	8-1




	Al Odah v. United States, 321 F.3d 1134 (D.C. Cir. 2003)

	U.S. courts lack jurisdiction to consider challenges to the legality of the detention of foreign nationals captured abroad in connection with hostilities and held at the U.S. Naval Station at Guantanamo Bay, Cuba.

	Joined majority opinion

	Reversed, Rasul v. Bush, 542 U.S. 466 (2004)

	6-3




	Amfac Resorts, L.L.C. v. Dep't of the Interior (DOI), 282 F.3d 818 (D.C. Cir. 2002)

	Regulations of the National Park Service governing concession contracts in the National Park System are valid.

* The D.C. Circuit ruling reached the merits of the case; the Supreme Court asked for supplemental briefing on the question of ripeness and reversed on ripeness grounds.

	Joined majority opinion

	Reversed,  Nat'l Park Hosp. Ass'n v. DOI, 538 U.S. 803 (2003)

	7-2




	NextWave Pers. Commc'ns, Inc. v. Fed. Commc'ns Comm'n (FCC), 254 F.3d 130 (D.C. Cir. 2001)

	Section 525 of the Bankruptcy Code prohibits the Federal Communications Commission (FCC) from revoking licenses held by a debtor in bankruptcy upon the debtor's failure to make timely payments owed to the FCC for the purchase of licenses.

	Joined majority opinion

	Affirmed,  FCC v. NextWave Pers. Commc'ns, 537 U.S. 293 (2003)



	8-1




	Kolstad v. Am. Dental Ass'n, 139 F.3d 958 (D.C. Cir. 1998) (en banc)

	Punitive damages can only be imposed in a Title VII action upon a showing of egregious or outrageous conduct.

	Joined dissenting opinion

	Vacated and remanded, Kolstad v. Am. Dental Ass'n, 527 U.S. 526 (1999)

	5-4







Source: Congressional Research Service, based on various sources cited in Table 1.

Note: The purpose of this table is to show the cases in which Judge Garland's opinions have been substantively reviewed by the Supreme Court. As a result, the table includes any panel or en banc rulings written or joined by Judge Garland that were, at least in part, reviewed in a written opinion by the Supreme Court. It does not include (1) any short order by the Supreme Court, such as a grant or denial of a writ of certiorari or an order summarily and simultaneously granting certiorari, vacating the ruling, and remanding the case for further proceedings; (2) any temporary order of the Court, such as a stay of an order of the D.C. Circuit; (3) any summary affirmance of an opinion authored or joined by Judge Garland; or (4) any of Judge Garland's votes on petitions for rehearing en banc. As a result, Judge Garland's votes in support of opinions dissenting from the denial of rehearing en banc in Parker v. District of Columbia and American Trucking Associations v. EPA are not included in this list. See below "Right to Bear Arms" and "Environmental Law," respectively.





Another notable aspect of Judge Garland's opinions is that they appear, at times, to be motivated by pragmatic concerns about how particular rulings may affect the democratic branches of government. For example, in Wagner v. Federal Election Commission (FEC),77 Judge Garland, writing on behalf of a unanimous en banc court, upheld against a First Amendment challenge a law that generally banned individuals who contract to perform services for federal agencies from contributing to federal campaigns while they are negotiating or performing the contract.78 Notably, approximately one-fourth of Judge Garland's opinion79 for the court in Wagner was devoted to the "long historical experience"80 of corruption involving federal contractors, which he viewed as evidencing that "the concerns that spurred [congressional action] remain as important today as when the statute was enacted,"81 a considerable portion of a legal opinion to be devoted to a historical record.

Nor is Wagner the only case in which Judge Garland expressed concerns about how a court's ruling could affect the work of the political branches. In the criminal law context, Judge Garland dissented from the D.C. Circuit's en banc ruling in Valdes v. United States.82  In Valdes, a majority of the court, motivated in part by concerns about whether the underlying statute provided the criminal defendant sufficient notice of the criminality of his conduct,83 held that a police officer who took money from an undercover federal agent, in exchange for looking up license plate numbers and outstanding warrants in a police database, could not be prosecuted under the federal antigratuity statute.84 Judge Garland dissented out of a concern that the majority opinion had interpreted the statute too narrowly to avoid "absurdities" not at issue in the case and, in so doing, "denied the government an important weapon in fighting official corruption."85 In this sense, as one commentator has noted, Judge Garland may be "more likely" to favor "pragmatic arguments that certain" interests (like criminal defendants' right to receive notice that their acts are against the law) should be interpreted "flexibly, with an eye toward the practical consequences of given rules."86 Such an approach toward judging arguably echoes Judge Garland's writings prior to his appointment to the D.C. Circuit, when he wrote, in the context of antitrust law, that the judiciary should generally "not interfere ... with a state's political decision...."87 Thus, a general skepticism of judicial interference with the work of the political branches for reasons of pragmatism appears to underlie Judge Garland's often relatively functional approach to judging and could contrast with Justice Scalia's formalism if Judge Garland were confirmed to the High Court.88

Finally, commentators have suggested that Judge Garland's approach to judging tends to embrace compromise, consensus-building, and collegiality in particularly difficult or high profile matters where plausible arguments could be made by either side.89 In this vein, perhaps the sharpest contrast between Judge Garland and the Justice he could succeed may lie in their respective personalities and temperaments, especially with respect to how each approaches the role of writing a judicial opinion that garners the majority of jurists on a court. While the subject of Justice Scalia's personality in the abstract has been a topic of general debate among legal scholars,90 it is important to note that, relative to the tone of Judge Garland's opinions, Justice Scalia's writing could be quite pointed and acerbic in style.91 More importantly, Justice Scalia's often-strict adherence to his originalist judicial philosophy at times resulted in him writing fairly broad opinions that did not garner the votes of the majority of the Court, as his colleagues were unwilling to embrace wholly Justice Scalia's take on the law.92 In contrast, Judge Garland may be less pointed in his approach to judging, particularly with respect to his writing style. Following Judge Garland's recent nomination to the Supreme Court, his D.C. Circuit colleague, Judge Brett Kavanaugh, widely viewed as a one of the more conservative members of that court,93 spoke highly of the new nominee, describing Judge Garland as "a brilliant jurist," "a great Chief Judge," "thoughtful," "collegial," "considerate," and someone "who works well with others."94 Such sentiments are echoed by lawyers who have practiced in front of Judge Garland. Anonymous evaluations in the Almanac of the Federal Judiciary uniformly describe him with regard to his legal ability in positive terms, including having an "excellent temperament" and being "courteous" and "cerebral."95

Such comments appear not to be merely abstract descriptions of Judge Garland's personality; instead Judge Garland's judicial writings could be seen to reflect a tendency toward consensus-building. For example, for having such a lengthy career on the D.C. Circuit, Judge Garland has dissented relatively infrequently—on average, less than once per year96—something that suggests he may value collegiality above adhering to a particular legal orthodoxy in his legal writings.97 Moreover, when Judge Garland has written the majority opinion for a court, his opinions have tended to garner few separate opinions relative to many of his colleagues on the D.C. Circuit,98 which may indicate that the nominee places a high value on reaching a consensus in the opinions he writes.99 Judge Garland's supporters suggest that, because of his tendency to consensus-building, he may be able to find agreement among colleagues with disparate views on the law in especially contentious cases if he were to be elevated to the Supreme Court.100 While it is impossible to firmly predict how Judge Garland's past work might impact any future service on the High Court,101 his work on the D.C. Circuit on a number of high profile matters could be said to support such claims.102 For example, in 2003, Judge Garland authored a unanimous opinion, joined by a Reagan-era Supreme Court nominee, Judge Douglas Ginsburg, and Judge Harry T. Edwards, an appointee of President Jimmy Carter, which rejected a challenge alleging that, in the circumstances of the case, Congress had exceeded its powers under the Commerce Clause when enacting the Endangered Species Act.103 Subsequently, in 2008, in Parhat v. Gates,104 Judge Garland wrote for the court in invalidating a determination by a Guantanamo Bay combatant status review tribunal that the petitioner was an enemy combatant,105 a conclusion joined by Judges David Sentelle and Thomas Griffith—sometimes viewed as two of the court's more judicially conservative members106—who sit on a court that often takes a skeptical view of the rights of detainees vis-a-vis the rights of the government.107 Similarly, Judge Garland's 2015 opinion on behalf of a unanimous en banc court in Wagner on the ever-contentious issue of the constitutionality of campaign finance regulations may speak to the nominee's tendency to be able to garner the support of disparate colleagues in potentially difficult cases.108 Judge Garland's ability to garner unanimous opinions in such cases resolving legal issues that have tended to sharply divide the High Court in recent years109 may demonstrate his willingness to prioritize collaboration above ideological rigidity in his work.110

Statutory Interpretation

Unlike Justice Scalia, who publicly advocated for textualism and a canons-based approach to statutory interpretation,111 Judge Garland does not appear to have articulated an overarching approach to or philosophy of statutory interpretation. However, his practices when construing statutes in his published opinions could be said to resemble those of many other judges,112 with a couple of exceptions noted below, in that he generally bases his conclusions about a statute's meaning upon consideration of multiple factors including the text, structure, context, and history of specific statutory provisions.113 For example, in his dissenting opinion in United States ex rel. Totten v. Bombardier Corp., Judge Garland relied, in part, upon the "plain text" of the False Claims Act (FCA) in rejecting the majority's view that presentment of a false or fraudulent claim to the federal government was effectively required for liability under an FCA provision that had "no express requirement of presentment to an officer or employee of the United States Government."114 He also pointed to other provisions of the FCA and, in particular, its definition of "claim," which he noted did not require presentment of a false or fraudulent claim to the federal government.115 In addition, he drew support for his proposed interpretation from the legislative history of the FCA,116 as well as prior interpretations of the act by the D.C. Circuit.117

Judge Garland's approach to construing statutory text can also be seen as fairly mainstream—and even to resemble that of Justice Scalia118—in that Judge Garland often highlights how people would normally understand specific statutory terms. For example, in his opinion for the court in Southeast Alabama Medical Center v. Sebelius, Judge Garland found that the Department of Health and Human Services (HHS) had properly included fringe benefits when calculating hospitals' "wage and wage-related costs" because, if fringe benefits were not to be seen as wages, they "fit comfortably within the broad meaning of the term 'wage-related.'"119 Similarly, in his opinion for the court in Public Citizen, Inc. v. HHS, Judge Garland noted how people would normally understand the term "disposition" when rejecting HHS's argument that Medicare peer-review organizations (PROs) had met their obligation to disclose the "final disposition of [patients'] complaint[s]" by sending a form letter that noted that the PRO had reviewed the complaint and would take appropriate action, but did not specify what action was to be taken.120 According to Judge Garland, most people would not see these form letters as disclosing the final disposition of the complaint, because the words "final disposition" are "far more persuasive[ly] read[]" to mean informing persons of the "substantive result or conclusion" of a matter, not merely that the matter has been completed.121 Notably, Judge Garland has sometimes referenced dictionary definitions of statutory terms in such discussions,122 a practice that often factors in textualist approaches123 (although Judge Garland does not appear to have displayed any particular concern with ensuring that these definitions are contemporaneous with the statute's enactment, as Justice Scalia did).124 However, Judge Garland very seldom expressly invokes the phrase "original meaning,"125 which was a key component of Justice Scalia's approach to textualism,126 and can serve as an indicator of a similar interpretative approach.127

In addition, Judge Garland's approach to statutory interpretation can be seen to resemble other judges' approaches in that he often refers to commonly accepted "canons"—or general principles—of statutory interpretation.128 Judge Garland has invoked many different interpretative canons in the opinions he has authored while on the D.C. Circuit, including, but not limited to, canons providing that (1) similar language in the same or related statutes is to be construed similarly;129 (2) when Congress uses particular language in one section of a statute, but omits this language in another section of that same statute, it is presumed to have acted "intentionally and purposely in the ... exclusion";130 (3) courts are to give effect to every clause and word of a statute, if possible;131 (4) words used in the singular are presumed to include the plural;132 (5) specific terms in a statute usually prevail over general ones;133 (6) repeals by implication are disfavored and are not to be presumed to have occurred;134 (7) titles or headings in statutory text provide only limited interpretative aid and are not meant to take the place of detailed provisions of the text;135 (8) Congress is presumed to know how courts have construed particular statutory language when it enacts other statutes using that same language;136 (9) the inclusion of some things in a list means the exclusion of other things not listed;137 and (10) the word "or" is disjunctive, meaning that only one item in a list need be satisfied.138 However, Judge Garland's resort to these and other canons of statutory interpretation appears to be driven by the specific statutory text in question and, in particular, whether one or more canons may be seen as helpful in construing the statutory text. It does not appear to be driven by a desire for standards or rules, per se, as means to cabin judicial discretion, as was the case with Justice Scalia.139

Two aspects of Judge Garland's practice in construing statutory text can be seen as more distinctive. One is the frequency with which he finds that statutory language is ambiguous, a finding which means that courts must generally defer to the agency's interpretation of the statutory language.140 Specifically, Judge Garland seems to have not infrequently taken the view that particular statutory terms which are not defined, or whose meaning is not expressly prescribed by Congress, are ambiguous.141 His dissenting opinion in Financial Planning Association v. Securities and Exchange Commission (SEC) can be seen to illustrate this practice.142 The case centered upon provisions of the Investment Advisers Act that, in relevant part, exempt from regulation under the act:

[1] any broker or dealer ... whose performance of [investment advice] services is solely incidental to the conduct of his business as a broker or dealer and ... who receives no special compensation therefore; ... or

[2] such other persons not within the intent of this paragraph, as the Commission may designate by rules and regulations or order.143

The majority took the view that this statutory language unambiguously precluded the SEC from exempting broker-dealers who received "special compensation" from regulation under the act on the grounds that the first of these exemptions is "all inclusive" of broker-dealers because it uses the word "any."144 Thus, in the majority's view, broker-dealers who receive "special compensation" are excluded from the phrase "other persons not within the intent of this paragraph," and the SEC cannot rely upon this language to exempt broker-dealers who receive "special compensation" from regulation under the act.145 Judge Garland disagreed, viewing the phrases "such other persons" and "within the intent of this paragraph" as inherently ambiguous.146 In so doing, he noted the lack of any language in the statute that purported to bar the SEC from exempting under the second provision broker-dealers who are not covered by the first provision,147 as well as the absence of a definition of "other persons" in the act.148

Judge Garland's assessment of when or whether statutory text is ambiguous is significant because statutory text must be found to be ambiguous for a court to defer to an administrative agency's interpretation of that text under the precedent of Chevron U.S.A., Inc. v. Natural Resources Defense Council; if the text is seen as unambiguous, "that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress."149 Indeed, Judge Garland's penchant for finding ambiguity in statutory texts would seem to underlie the observation of one D.C. Circuit judge, who dissented from another opinion authored by Judge Garland, that "some will find ambiguity even in a 'No Smoking' sign,"150 although this tendency could be seen to reflect a more generalized desire by Judge Garland to avoid having the courts constrain the options of the political branches.151

The other notable aspect of Judge Garland's approach to statutory interpretation involves his willingness to consider legislative history materials in construing statutory text.152 Indeed, his resort to legislative history materials when construing statutes can be seen as interrelated with his willingness to find ambiguity in statutory text, as he has characterized the consideration of legislative history materials as "appropriate" when statutory text is ambiguous.153 For example, in the Totten case mentioned earlier, the majority opinion by then-Judge John Roberts criticized Judge Garland's dissenting opinion, which the majority characterized as having excessively relied upon legislative history materials to construe the FCA. According to then-Judge Roberts, "[t]he dissent literally begins and ends with legislative history.... We [in the majority] will end as we began, too, but with the statutory language."154 However, the disagreement among the Totten panel could be characterized as something less than a dispute between judges with radically different philosophies of statutory interpretation. Judge Garland's opinion in Totten characterizes the "existing statutory text" as the "starting point in discerning congressional intent,"155 and the Totten majority also made use of legislative history materials.156

Judge Garland's use of legislative history materials in other cases can also be seen as relatively restrained in that (1) he generally treats legislative history as only one factor among many when construing text, rather than as the sole basis for his interpretation;157 (2) he repeatedly notes that the statutory text, and not legislative history materials, is paramount in statutory interpretation;158 and (3) he has, in several cases, recognized the limitations of legislative history materials to interpret a statute.159 More generally, Judge Garland does not appear to have ever adopted an interpretation based on congressional purpose—as ascertained solely from legislative history materials—that was contrary to what he viewed as unambiguous statutory text to the contrary.160

In both his penchant for finding statutory text ambiguous and his resort to legislative history materials in construing statutory text, Judge Garland's practices can be seen to diverge from those of former Justice Scalia. While Justice Scalia was a vocal supporter of the approach adopted by the Court in Chevron,161 he frequently found that statutory text was unambiguous and, thus, there was no need to consider the agency's interpretation of the text.162 Justice Scalia also opposed the consideration of legislative history materials, including their use to confirm text-based interpretations of statutory text.163 In this sense, Judge Garland would, if he were elevated to the Supreme Court, appear to approach matters of statutory interpretation somewhat differently from the man he would be succeeding, which could result in changes in the Court's rulings on close cases of statutory interpretation.

Administrative Law

A significant portion of the D.C. Circuit's docket consists of administrative law cases, in part, because Congress has vested the court with exclusive jurisdiction to hear challenges to a wide variety of government actions.164 Broadly speaking, at least two key legal doctrines might be said to inform administrative law cases. The first is whether a challenged agency action is suitable for judicial review in the first place, including whether a plaintiff has standing to sue to obtain judicial relief as a result of unauthorized agency conduct. The second is whether an agency's action comports with the law.165 An analysis of Judge Garland's opinions in administrative law cases that divided the D.C. Circuit reveals several trends that could provide insight into how he might approach these matters if he were confirmed to the Supreme Court.166

Before considering the merits of a legal challenge to administrative action, a federal court often must assess whether judicial review is available and appropriate in the first place—an assessment that may be informed by constitutional,167 prudential,168 and statutory considerations affecting a petitioner's access to the courts.169 A court may be called upon to determine, for example, whether a petitioner has standing or is the appropriate party to bring a lawsuit challenging agency action;170 whether the petitioner has exhausted administrative remedies prior to seeking judicial review;171 whether the challenge concerns matters that are ripe for judicial consideration;172 or whether legal or factual developments have rendered the legal challenge moot.173

While a judge's assessment of these issues often depends upon the particular facts of the case before the court, there are arguably some trends that can be identified in Judge Garland's jurisprudence. As an initial matter, Judge Garland has often sided with the majority on issues of judicial access that were litigated before the D.C. Circuit. In most decisions in which the appropriateness of judicial review of agency action was seriously contested, Judge Garland either wrote or joined the majority opinion of the court,174 or authored or joined a separate opinion that did not dispute the majority's ultimate conclusion regarding whether judicial access was available.175 Opinions authored by Judge Garland concerning petitioners' ability to seek review of administrative action tended to be written on behalf of unanimous circuit panels.176 In the majority of these cases, Judge Garland concluded that the challenge was nonjusticiable because the petitioner lacked standing; the asserted legal claim was unripe or moot; or some other issue made judicial review inappropriate.177

On the other hand, in several cases, Judge Garland joined majority opinions where the court split on the question of whether a challenge to agency action was properly before it, and in those cases, he tended to be more permissive on matters of judicial access than his dissenting colleagues. In such instances, the judges who did not join the controlling opinion typically characterized the majority as having inappropriately allowed judicial recourse to a plaintiff who failed to satisfy the requirements necessary for judicial review of their claims.178

To the extent that Judge Garland's rulings on the D.C. Circuit can be seen as taking a permissive approach on issues of justiciability, including whether a party has standing to challenge administrative action, it could signal a difference in approach from that taken by Justice Scalia, who authored a number of Court opinions that served to restrict access to the courts for persons seeking to challenge or compel administrative action.179 Because many recent Supreme Court rulings concerning standing and related matters have been closely divided cases,180 Judge Garland's confirmation to the High Court could play a role in relaxing justiciability requirements that are often the first hurdle to challenging agency action.

In considering Judge Garland's approach to whether agency actions comport with the law—a matter on which he wrote prior to becoming a federal judge181—two important standards of review generally govern challenges to federal agency action under the APA and, thus, merit particular examination: statutory review, and arbitrary and capricious review.

Under the APA, a reviewing court must set aside agency action that is "not in accordance with law" or that is "in excess of statutory jurisdiction, authority, or limitations, or short of statutory right."182 When reviewing challenges to an agency's interpretation of a statute that it administers, courts grant deference to the agency's interpretation if Congress delegated to the agency authority to "speak with the force of law," and the relevant interpretation was "promulgated in the exercise of that authority."183 Pursuant to the framework established by the Supreme Court in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc. (Chevron),184  a court evaluating a challenge to an agency's interpretation must, as a first step, determine whether the legislature "has directly spoken to the precise question at issue."185 If so, a court is required to give effect to Congress's intent, notwithstanding a contrary agency interpretation.186 However, if a statute is silent or ambiguous on the matter, the second step in the Chevron analysis requires a court to defer to a reasonable agency interpretation.187 Thus, a judicial finding of ambiguity is significant because it means that agencies are not foreclosed from altering their interpretations in the future in response to changed circumstances, whereas a finding that Congress clearly spoke to the issue "displaces a conflicting agency construction."188

With regard to Judge Garland's approach toward review of an agency's interpretation of law under Chevron, in cases that divided the D.C. Circuit,189 Judge Garland often finds ambiguity in the underlying statute, leading him to evaluate an agency's regulation or rule through the more deferential lens of step two of the Chevron analysis.190 Judge Garland's dissenting opinion in Financial Planning Association v. SEC is indicative of his approach in such cases.191 At issue in that case was the Investment Advisers Act, which regulates the activity of "investment advisers," subject to six exceptions.192 One exception applies to "any broker or dealer whose performance of such services is solely incidental to the conduct of his business ... and who receives no special compensation therefor."193 Another exempts "such other persons not within the intent of this paragraph[], as the Commission may designate by rules and regulations or order."194 The SEC promulgated a rule under this second provision exempting broker-dealers who receive "special compensation therefor."195 The panel majority ruled that the SEC lacked authority to exempt broker-dealers beyond the scope of the first exemption, reasoning that because broker-dealers were addressed in the first exemption, they did not qualify as "other persons" for the purposes of the second exemption.196 Writing in dissent, Judge Garland argued that the terms of the second exemption were ambiguous and concluded that the agency interpretation was reasonable and entitled to Chevron deference.197 He argued that the majority's reasoning in finding the statute unambiguous apparently relied on the statutory canon of expressio unius—the concept that the mention of one thing excludes another—but that canon is, in Judge Garland's view, inappropriate in an administrative context where Congress has left an agency with discretion to interpret its statutory authority.198 And, for Judge Garland, the canon is particularly inapt where Congress expressly delegates authority to the agency to promulgate additional exceptions to a statute.199 Determining that the underlying statute in Financial Planning Association was ambiguous, Judge Garland would have moved to step two of the Chevron analysis and found that the agency's interpretation was reasonable, in part, because the agency's interpretation was intended to serve the purposes of the statute for a group that did not exist when the statute was enacted in 1940.200

In divided cases where Judge Garland has ruled against an agency's interpretation of a federal statute, he has appeared to favor outcomes that could leave room for the agency to adopt more formal interpretations in the future that, if enacted, would allow the agency's legal position to eventually prevail. In other words, when voting against an agency's interpretation of the law, Judge Garland has often found that the Chevron doctrine did not apply because the agency has not spoken with the force of law.201 Because a finding that a statute is unambiguous effectively eliminates an agency's discretion to adopt a contrary interpretation in the future,202 his conclusion that Chevron was inapplicable in a particular case left open the possibility that the agency could later reinterpret the statute through a different procedure that could qualify for Chevron deference.203 For example, in Sottera, Inc. v. Food & Drug Administration (FDA),204 Judge Garland rejected the majority's view that Supreme Court precedent foreclosed the FDA from regulating e-cigarettes under the Federal Food, Drug and Cosmetic Act (FFDCA), and instead concurred in the court's judgment on the basis that the FDA had merely failed to put forth "an authoritative agency interpretation" of the FFDCA warranting Chevron deference.205 In so doing, Judge Garland argued that the agency could in the future submit a formal regulation interpreting its authority to regulate e-cigarettes under the FFDCA, which would warrant more deference from the judiciary.206 In this vein, even in cases where Judge Garland has rejected an agency's interpretation of a statute, the rationale for his vote typically has not wholly foreclosed agency discretion on the underlying legal issue.207

In addition to statutory review cases, the other major basis for challenges to agency actions under the APA is Section 706(2)(A) of the act, which authorizes reviewing courts to "hold unlawful and set aside agency actions, findings, and conclusions found to be arbitrary, capricious, [or] an abuse of discretion...."208 The Supreme Court has viewed this provision as requiring agencies to "examine the relevant data and articulate a satisfactory explanation for [their] action including a 'rational connection between the facts found and the choice made.'"209 "In reviewing that explanation, [the court] must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment."210 Generally, arbitrary and capricious review is "highly deferential" to the agency,211 as "a court is not to substitute its judgment for that of the agency."212

Judge Garland's record in applying the APA's arbitrary and capricious standard of review appears more mixed relative to his jurisprudence in statutory review cases.213 The arbitrary-and-capricious-review cases where Judge Garland has deferred to an agency's decisionmaking under the standard set forth in Section 706(2)(A) of the APA have tended to involve challenges to agency action on highly technical matters, particularly in environmental law.214 Judge Garland's views in such cases may have been motivated by a reluctance for courts to second-guess the expert views of agencies that have been charged by Congress with administering a statute. For example, in Americans for Safe Access v. Drug Enforcement Administration (DEA), he voted with the majority to uphold the DEA's decision not to initiate procedures to reclassify marijuana to a less restrictive schedule under the Controlled Substances Act.215 The plaintiffs in that case challenged the DEA's conclusion that marijuana lacked a "currently accepted medical use," in part because there were not "adequate and well-controlled studies" proving marijuana's medical efficacy.216 In oral arguments in that case, with regard to the agency's conclusion that such studies did not exist, Judge Garland asked: "Don't we have to defer to the agency ... we're not scientists, they are."217 These comments perhaps demonstrate a view that administrative agencies are better equipped to make such decisions than the courts. Likewise, in an analogous but distinct context from arbitrary and capricious review, in the case of In re Aiken County, Judge Garland dissented from the panel majority's decision issuing a writ of mandamus ordering the Nuclear Regulatory Commission (NRC) to resume the processing of a Department of Energy (DOE) application for a license to store nuclear waste at Yucca Mountain in Nevada.218 Judge Garland's dissent argued that the majority opinion functionally ordered an agency to "do a useless thing,"219 as the NRC had stopped the application proceeding because it did not have sufficient appropriated funds to complete the project, and Congress had, at the agency's request, appropriated only enough money to shut down the agency's licensing activity.220 For Judge Garland, the agency simply lacked the funds to complete the application process, and the court was inappropriately questioning the agency's view that it simply could not "make any meaningful progress" with the funds it currently possessed.221

In other cases, however, Judge Garland has voted to invalidate agency actions or remand cases to the agency for a more developed explanation of its policy choice.222 For instance, in Alpharma, Inc. v. Leavitt, Judge Garland wrote for the majority in remanding a matter to the FDA so that the agency could provide a fuller explanation of its reasoning in making the decision to approve a new animal drug application.223 In particular, Judge Garland's majority opinion found that the agency's response to a previous remand order by the D.C. Circuit raised new concerns, as the FDA made, in the majority's view, contradictory assertions that prevented the court from concluding that the agency's decision was reasonable.224 Nonetheless, while Alpharma demonstrates that Judge Garland has at times exhibited skepticism in reviewing agency action in the context of arbitrary and capricious review, no discernible trend appears in such cases akin to how he approaches the review of agency interpretations of statutes.

To the extent that Judge Garland's approach to administrative law would afford agencies flexibility in interpreting statutes that are found to be ambiguous,225 his approach arguably contrasts with that of Justice Scalia, who readily acknowledged that his textualist approach to statutory interpretation made it less likely that the "triggering requirement for Chevron deference" would be found.226 In this sense, Judge Garland's confirmation to the Supreme Court could result in significant changes to the Court's approach to the jurisprudence on administrative law.

Capital Punishment

Judge Garland's views on capital punishment may be particularly important insofar as he would, if confirmed, be replacing Justice Scalia, who believed the death penalty was fully consistent with the Eighth Amendment,227 and two Justices currently on the Court openly have argued that the practice is unconstitutional.228 However, Judge Garland does not appear to have had occasion to address directly the subject of capital punishment during his tenure on the D.C. Circuit since the District of Columbia does not provide for the imposition of the death penalty,229 and federal death penalty cases are not confined to the D.C. Circuit,230 as certain administrative law and environmental law cases are.231 Prior to his appointment to the D.C. Circuit, Judge Garland was a prosecutor and handled cases wherein the government sought the death penalty, most notably against Oklahoma City bomber Timothy McVeigh.232 In addition, Judge Garland also stated, in response to questioning at the 1995 hearing on his original nomination to the D.C. Circuit, that "as a personal matter," he viewed capital punishment as "settled law now. The Court has held that capital punishment is constitutional and lower courts are to follow that rule."233 Based on only these isolated statements, with no judicial record interpreting the Eighth Amendment generally or the death penalty specifically, it is difficult to make any firm predictions about how Judge Garland might vote were he appointed to the High Court.

Civil Liability

One major area where Judge Garland could be quite influential, if he were to be confirmed to the Supreme Court, involves the limits that federal law imposes procedurally and substantively on civil defendants' exposure to monetary liability, particularly in the context of lawsuits resulting from allegedly faulty products, discriminatory practices, or fraudulent activities.234 This is because Justice Scalia, whom Judge Garland could succeed on the Supreme Court, cast critical votes in several closely contested cases that read federal law relatively expansively to restrict plaintiffs' ability both to use (1) procedural vehicles, such as class action litigation, to facilitate civil recoveries,235 and (2) substantive state law, including common law tort actions, to sue businesses that may have harmed them.236 In other cases, Justice Scalia cast important votes more narrowly interpreting the scope of federal  law to limit corporate defendants' potential civil liability.237 Given Justice Scalia's decisions, commentators have debated how Judge Garland might affect the Roberts Court's perceived "warmth" toward businesses on civil liability matters if he were to be confirmed to the Court.238 Some have suggested that the nominee's tendency to defer to executive agencies could make him less apt to use judicial power to interfere with marketplace externalities,239 while others contend that Judge Garland's record, particularly on labor law matters,240 would make him more hostile toward business interests and more likely to side with the plaintiffs' bar in interpreting federal law.241

While certain predictions could perhaps be made with regard to how Judge Garland might rule on civil liability matters based on his votes in other areas of law, like labor law, the docket of the D.C. Circuit—which tends to have a considerable number of administrative law disputes and relatively "few explicit business cases"242—makes it difficult to predict confidently how he might rule if he were to be elevated to the High Court. Indeed, there are very few cases in which he has ruled directly on matters of civil liability akin to those matters on which Justice Scalia was so influential. Moreover, many of the rulings that Judge Garland has made on civil liability matters have been unanimous ones, joined by judges of differing philosophies and backgrounds,243 which presumably signals that precedent was seen to have largely dictated the result in such cases.244 For example, Judge Garland joined majority decisions twice in 2013 that took the relatively unusual step of vacating class action certifications on interlocutory appeal, "command[ing]," in one case, a lower court to take a "hard look at the soundness of [the] statistical models" that formed the basis for class certification.245 Nonetheless, a year later, Judge Garland joined a majority decision written by Judge Douglas Ginsburg that denied a petition to vacate a class certification order despite the existence of "unsettled questions of law relating to class actions at issue in this case."246 As a consequence, on many civil liability matters, like the scope of the rules governing class action certifications, Judge Garland has arguably not exhibited any clear tendencies or preferences.247

Nonetheless, at least a few of Judge Garland's cases stand out with regard to general civil liability matters, and may provide some insight into how he might rule on such issues. With respect to the interpretation of federal law in displacing state causes of action, such as tort law—an issue of considerable dispute on the High Court in recent years248—Judge Garland notably dissented in Saleh v. Titan Corp.249 The Saleh case arose from the abuse of detainees who were imprisoned at the Abu Ghraib detention facility during Operation Iraqi Freedom.250 The plaintiffs, Iraqi nationals, sued the military contractors that had provided interrogation and translation services at the prison,251 claiming that the defendant contractors were liable for assault, battery, wrongful death, and intentional infliction of emotional distress.252 In response, the defendants argued253 that these common law tort claims were preempted by the Federal Tort Claims Act (FTCA),254 a law that has a limited waiver of sovereign immunity, but exempts from that waiver the discretionary functions of federal officials and the combatant activities of the military.255 Because federal contractors are expressly excluded from coverage under the FTCA,256 the defendants in Saleh based their preemption argument on an extension of the Supreme Court's 1988 decision in Boyle v. United Technologies Corp., which established a potential defense for federal contractors facing liability under state tort law if a state tort claim raises a "significant conflict" with the requirements of a federal government contract.257

In Saleh, Judge Garland and the majority disagreed on whether a sufficiently "significant conflict" existed given the facts before them.258 Looking to the FTCA's preservation of sovereign immunity with respect to "[a]ny claim arising out of the combatant activities of the military,"259 the majority held that the purpose of this exception is the "elimination of tort from the battlefield" in order to "free military commanders from the doubts and uncertainty" that accompany potential civil liability.260 Judge Garland, in contrast, found that the duties imposed by tort law and the contract in the case were "congruent rather than incompatible,"261 largely because the allegedly unlawful conduct of the defendants had not been "directed or authorized" by military personnel.262 Judge Garland also argued that what he viewed as the "extraordinarily broad" preemption under the majority's interpretation was incompatible with the presumption that state causes of action should be left intact absent a "clear and manifest" congressional purpose to displace state law,263 a rule of construction that Justice Scalia repeatedly criticized.264 In this regard, although Saleh addressed preemption within the narrow context of suits against federal contractors, it may exemplify the general approach that Judge Garland could employ when analyzing whether and to what degree federal and state law conflict, as well as illustrate how Judge Garland might approach such matters differently from Justice Scalia. Because the conflict required in Saleh—which dealt with "uniquely federal interests"—is less than that which would be required in ordinary preemption cases, it would be reasonable to presume that Judge Garland would similarly disfavor broad displacement of state claims "when Congress legislates in a field which the States have traditionally occupied."265 More broadly, Judge Garland's views on preemption, as discussed in Saleh, may be part and parcel of his writings prior to joining the D.C. Circuit, where he expressed deep skepticism with respect to federal courts broadly invalidating state laws under preemption principles in the context of federal antitrust law.266

In a related but distinct context, Judge Garland has tended, particularly in nonunanimous opinions, to read federal laws that impose civil liability more expansively than some of his colleagues on the D.C. Circuit. For example, in a decision ultimately reversed by the Supreme Court, a majority of the en banc D.C. Circuit held in Kolstad v. American Dental Association that Congress's authorization of punitive damages for sex discrimination claims brought under Title VII of the Civil Rights Act of 1964267 should be interpreted in the context of the common law.268 Because punitive damages at common law require that the defendant's conduct be "egregious," the majority held that the same standard should apply under Title VII, even though the text of the statute appeared to require only malice or reckless indifference.269 Judge Garland, however, joined the dissent in Kolstad, which argued that the plain language of the statute should control, and that adding the common law requirement of "egregious" conduct was inappropriate.270 Moreover, in interpreting the False Claims Act, a law that imposes certain penalties upon any person who "knowingly presents, or causes to be presented, to an officer or employee of the United States Government ... a false or fraudulent claim for payment or approval," Judge Garland wrote two opinions that tend to favor plaintiffs that prompted disagreement with some of his colleagues on the D.C. Circuit. First, in United States ex rel. Yesudian v. Howard University,271 Judge Garland, over the dissent of Judge Karen Henderson,272 wrote a majority opinion reversing the dismissal of claims that a university employee was discharged in retaliation for whistleblowing activity under the FCA. In so doing, the majority held that to prove retaliation for purposes of the FCA, a plaintiff need not demonstrate that the defendant knows or is advised that the underlying fraud of which the whistleblower complains would necessarily violate the act.273 Six years later, in United States ex rel. Totten v. Bombardier Corp., Judge Garland dissented from a majority opinion by then Judge John Roberts in another FCA matter. There, the majority held that a manufacturer could not, under the version of the FCA then in effect, be held liable for false claims allegedly submitted to a private entity even though the claims were paid for largely with federal funds.274 However, in dissent, Judge Garland argued that the majority decision unnecessarily "immunizes those who defraud" government-funded private organizations from FCA liability, leaving "vast sums of federal monies" unprotected by the act.275 Nonetheless, while these cases provide some insight into how Judge Garland might vote in future cases where the Court addresses the scope of liability for civil defendants, the small number of D.C. Circuit cases on business law and general civil liability issues make it difficult to predict confidently how Judge Garland would rule on such matters if confirmed to the High Court.

Civil Rights

Civil rights are another prominent legal issue frequently raised in cases before the Court. Justice Scalia's views regarding the scope of constitutional and statutory civil rights protections were established in a number of judicial opinions, and he participated in several cases—including on gay rights and affirmative action—that were closely divided.276 His eventual replacement could affect how the Court addresses such issues. However, unlike Justice Scalia, Judge Garland's views on constitutional civil rights questions are generally unknown because he has not had occasion to address such questions directly in the cases before the D.C. Circuit. Rather, most of the civil rights decisions in which Judge Garland has participated during his tenure on the appellate court appear to have centered on statutory civil rights claims and, in particular, statutory employment discrimination claims.

The most notable of Judge Garland's statutory civil rights cases is arguably Kolstad v. American Dental Association,277 an en banc decision that eventually made its way to the Supreme Court. In Kolstad, a majority of the en banc D.C. Circuit upheld the dismissal of a claim for punitive damages filed under Title VII of the Civil Rights Act of 1964, on the grounds that such damages are available only when an employer engages in egregious misconduct, which the court viewed as lacking in this case.278 Judge Garland, however, joined the dissenting opinion, authored by Judge David Tatel, which argued that punitive damages should be available in intentional discrimination cases if the plaintiff can show reckless indifference by an employer.279 The Supreme Court subsequently adopted a view closer to that of the dissent than the majority on this question, concluding that while the statute imposes a separate, higher standard for awarding punitive relief in cases of intentional discrimination, there need not be a certain level of egregiousness for awarding such relief.280 Instead, the Court held that under the Title VII, "an employer must at least discriminate in the face of a perceived risk that its actions will violate federal law to be liable in punitive damages."281 Some commentators have noted that Judge Garland's vote in in Kolstad, as well as his opinions or votes in certain other statutory civil rights cases, have frequently, though not always, tended to result in outcomes that favor employees, rather than employers.282 However, the outcomes in these cases may reflect Judge Garland's general approach to questions of statutory interpretation or administrative law, rather than "pro-employee" sentiments per se. Moreover, even if Judge Garland's statutory civil rights jurisprudence were seen to favor plaintiffs generally, it remains unclear how he might rule on constitutional civil rights questions, given his lack of votes in cases involving such questions while on the D.C. Circuit.

Criminal Law and Procedure

Judge Garland's opinions in the field of criminal law and procedure constitute another noteworthy segment of his overall jurisprudence, especially given that he would, if confirmed, replace Justice Scalia, who can be seen to have been generally,283 although not universally,284 solicitous of the rights of criminal defendants when construing the Constitution and criminal statutes.285 Criminal law and procedure is an area of law with which Judge Garland was well familiar by the time of his appointment to the federal judiciary in 1997; in the years immediately preceding his appointment to the D.C. Circuit, he served as a federal prosecutor for the DOJ,286 overseeing the investigation of several prominent cases, including those involving the Unabomber, the 1995 Oklahoma City bombing, and the 1996 Atlanta Olympics attack.287 Perhaps because of his background prosecuting major criminal cases on behalf of the federal government, several commentators have suggested that Judge Garland would, if elevated to the Supreme Court, tend to side with the government's interests in criminal cases.288 Such suggestions have been supported by examinations of Judge Garland's votes in criminal law matters while on the D.C. Circuit, which show that the nominee tends to vote in favor of the government.289 Putting to the side questions about the value of such bottom-line assessments of Judge Garland's entire jurisprudence on criminal law290—an area of law where the federal appellate judiciary, as a whole, sides with the government a substantial percentage of the time291—an examination of how he resolved issues in a host of criminal law cases, particularly cases that divided the court,292 may provide a more nuanced and perhaps more insightful approach to predicting how the Supreme Court's criminal jurisprudence may change if Judge Garland succeeds Justice Scalia.

With respect to constitutionally based criminal procedure rules, Judge Garland, when siding with the government's position, has tended to afford deference to law enforcement officers' reactions in the field, with an eye toward protecting officers' safety. For example, over the dissent of Judge Judith Rogers,293 he ruled for the government in United States v. Brown, a fact-intensive case that evaluated whether a police officer, investigating reports of a shooting outside an apartment building, violated the Fourth Amendment294 when he opened the door of a car in a parking lot outside of the apartment and subsequently searched the car's trunk.295 Applying the  totality of the circumstances approach set forth by the Supreme Court in Terry v. Ohio,296 Judge Garland concluded that the officer's belief that the occupants posed a danger to his safety was justified, given that (1) the search occurred in a high crime area and was conducted at night; (2) one of the vehicle's occupants exited the car prior to the search and appeared to be "eyeing" the police; and (3) another of the vehicle's occupants jumped into the front seat when the officer approached.297 Unlike Judge Rogers,298 Judge Garland emphasized that an objective assessment of reasonable suspicion, as opposed to a subjective inquiry into a law enforcement officer's particularized motive for a search, must govern Terry inquiries,299 a view he based on a 1996 opinion by Justice Scalia300 that some commentators have suggested affords law enforcement considerable discretion.301 Similarly, in United States v. Christian, Judge Garland, in holding that a police officer's search of a defendant's car that was near the defendant at the time of his arrest was permissible as part of a weapons search under Terry and its progeny, rejected the argument that the police officer did not truly fear for his safety because he searched the defendant's car before frisking the defendant's body.302 In so doing, Judge Garland, echoing themes from Brown, noted that "appellant judges do not second-guess a street officer's assessment about the order in which he should secure potential threats,"303 but rather evaluate the officer's "conduct objectively, not subjectively."304

At the same time, Judge Garland's constitutionally based criminal procedure rulings, perhaps in keeping with his broader judicial tendencies,305 have tended to be narrow in their scope and limited to the specific facts of the case at hand. For example, in United States v. Powell,306 Judge Garland sided with the majority in an en banc ruling upholding a search incident to arrest—a recognized exception to the Fourth Amendment warrant requirement307—that occurred before the suspect was formally or constructively placed under arrest.308 The dissent in Powell disagreed, arguing that the mere possibility of arrest is insufficient to justify a warrantless search incident to arrest,309 given a 1998 Supreme Court ruling that held that the search incident to arrest doctrine is inapplicable when the suspect is merely given a citation.310 However, the majority concluded otherwise, finding that the search fell within the confines of earlier case law allowing an officer to conduct a warrantless search if the "formal arrest follow[s] quickly on the heels of the challenged search."311 Judge Garland's vote with the majority in Powell could be seen to indicate a hesitancy to read later-in-time precedent broadly to overturn implicitly controlling case law.312

In another en banc ruling, United States v. Askew, Judge Garland similarly showcased his penchant for relatively narrow rulings on constitutional criminal matters.313 In Askew, the D.C. Circuit divided on the question of whether the police may—without a warrant—unzip a suspect's outer jacket to facilitate a witness's identification during a Terry stop, with five judges concluding that, as a matter of law, the police could not do so,314 and four judges concluding that they could.315 Two judges in Askew prevented either legal conclusion from gaining a majority of the 11-person en banc court needed to create circuit precedent; however, Judge Garland, along with Judge Douglas Ginsburg, joined only a narrow section of the eventual majority opinion that avoided the broader legal question, instead holding that based on the facts in the record, the police had no reasonable basis for believing that viewing the "generic blue sweatshirt" worn by the defendant underneath his jacket would establish or negate his connection with the underlying crime.316 In this sense, as noted by the dissent in Askew, Judge Garland's vote was the "narrowest ground necessary for reversing" the underlying conviction,317 suggesting the nominee's hesitancy regarding broader rulings in constitutional criminal law matters.

Beyond the context of the Fourth Amendment, Judge Garland has often ruled on narrow grounds when filling gaps left open by the Supreme Court's or D.C. Circuit's case law.318 For example, when authoring an opinion involving an issue of first impression in the D.C. Circuit concerning the "actual innocence" standard in federal habeas corpus cases, Judge Garland, after reviewing Supreme Court precedent, cautioned that "we should hesitate before adding a condition [of proof] not included in the express language of the Supreme Court's opinion."319 Similarly, in United States v. Andrews, when deciding whether to adopt a new rule for the court as to whether the application of a Federal Sentencing Guidelines recommendation issued after the date of the offense, which would have yielded a higher sentence, raised ex post facto issues—something that had divided the appellate courts before the Supreme Court's decision in Peugh v. United States320—Judge Garland concluded that the D.C. Circuit need not choose which side of the debate to join because, under plain error review, "there is no plain error unless the district court failed to follow an absolutely clear legal norm."321 In addition, when opining on the novel issue of "how to treat an unobjected-to Booker error when the original sentencing judge is no longer available to preside over remand,"322 Judge Garland declined to grant the government's request to create a new rule granting a limited remand before a new district judge to determine whether the original sentencing judge would have imposed the same sentence had he known the Sentencing Guidelines were advisory rather than mandatory.323 Instead, Judge Garland concluded that a plenary sentencing hearing was warranted because "district courts—no matter how collegial they may be—do not have a collective consciousness, one judge's conclusion as to what another would have done in a circumstance the latter never contemplated would truly be a legal fiction."324

With regard to statutory interpretation of criminal laws, Judge Garland has in divided cases tended to read criminal statutes more broadly than some of his colleagues on the D.C. Circuit to encompass the activities of charged defendants. For example, he sided with the government's position in several cases concerning whether a mens rea  (i.e., mental state) element is required by a statute. In United States v. Burwell, Judge Garland joined the majority en banc opinion holding that the government need not prove that the defendant knew the firearm he carried was capable of firing automatically in a prosecution under Section 924(c)(1)(B)(iii) of Title 18 of the U.S. Code,325 a result the majority concluded was in line with statute's purpose of deterring future "offenders more generally through the imposition of a particularly severe penalty" with respect to the use of a machine gun in a federal felony.326 Judges Rogers, Kavanaugh, and David Tatel, however, dissented, arguing that the presumption that a mens rea element applies to every element of a criminal offense should apply to Section 924(c).327 Similarly, in United States v. Blalock, Judge Garland authored an opinion holding that the fact the defendant was high on phencyclidine (PCP) did not negate the mens rea element in the statute, as there were attendant circumstances demonstrating that the defendant was sufficiently in control of his faculties to meet the mens rea requirement.328 Nonetheless, Judge Garland has not uniformly sided with the government in mens rea cases, as he authored the majority opinion in United States v. Project on Government Oversight.329 In that case, the court held a federal statute, which bars nongovernmental persons from compensating federal employees for performing government services, requires proof that the money was given with the intent to compensate the employee for government services.330

Outside of statutory interpretation cases concerning mens rea  requirements, in one notable en banc case, Valdes v. United States,331  Judge Garland, in dissent, supported a fairly broad reading of a federal criminal law, arguing that the federal antigratuity statute encompassed the actions of a police officer who agreed to use police databases to find contact information for certain individuals in exchange for money.332 While the majority in Valdes interpreted the term "official act" in the relevant federal statute as including only those acts that are formally before a government agency, or responses to questions that the agency had authority to answer,333 Judge Garland argued that the majority's narrow construction of the term "official act" would not only limit prosecutions under this statute, but "would [also] strike at the core of bribery prosecutions under [another statute]," which relies on the same definition of "official act."334 He cautioned that, under the majority's approach, "successful bribery prosecutions under [this other statute] ... would not be possible."335 Judge Garland's dissent here could be seen as evidencing an inclination to give broad effect to criminal statutes, especially those aimed at public corruption. If so, such an approach would mark a departure from Justice Scalia's often more favorable approach toward criminal defendants, which relied on the rule of lenity (i.e., the idea that persons must have sufficient notice of a law before they can be found in violation of it).336

Whether opinions like Valdes speak to a broader tendency of Judge Garland to favor the government systematically in criminal law matters, as has been suggested by some commentators,337 remains to be seen, however. It is important to note that many aspects of criminal law and procedure upon which Justice Scalia deeply influenced the Court's jurisprudence338—including the scope of Fifth Amendment's double jeopardy and self-incrimination prohibitions and the Sixth Amendment's Confrontation and Jury Clauses—have simply not been addressed by Judge Garland in any manner that would meaningfully reveal how he would approach such issues if he were to be confirmed to the Supreme Court.339 More broadly, while nearly two decades' worth of decisions in appeals on criminal law matters provides a large number of cases to examine in order to gauge Judge Garland's approach, the vast majority of these decisions have involved relatively straightforward applications of Supreme Court or circuit precedent,340 or adherence to the uniform approaches of sister circuits.341 This means that any absolute pronouncements about how Judge Garland would approach criminal law, if he were appointed to a position where he would not necessarily be constrained by precedent or the views of other judges, should be viewed with some skepticism.

Environmental Law

The D.C. Circuit hears a large number of environmental law cases, in part because several major environmental statutes require challenges to certain types of agency actions to be brought exclusively in that court.342 As a consequence, Judge Garland has participated in dozens of environmental cases in his time on the D.C. Circuit.343 Many environmental cases raise common issues of administrative law, such as standing to sue and standards for judicial review.344 However, environmental law statutes and cases can also raise their own unique issues. Where a number of observers have suggested that Justice Scalia evidenced a certain degree of skepticism toward arguments emphasizing environmental values,345 Judge Garland generally has been viewed as more receptive to such arguments,346 even though he has not always ruled in favor of environmental protections.347

Judge Garland has often applied Chevron deference348 in support of upholding agency interpretations of environmental statutes.349 Indeed, some have singled out what they see as his "long-standing commitment to Chevron deference" as a defining characteristic of his environmental jurisprudence.350 For example, in the 2002 case American Corn Growers Association v. Environmental Protection Agency (EPA), which involved review of the EPA's Regional Haze Rule,351 Judge Garland's partial dissent supported the position put forth by the agency. He wrote that, unlike the other two judges on the panel, who agreed with industry petitioners that language in the Clean Air Act (CAA) required each pollution source's control requirements to be based on assessments of that source's impact on haze, he would have deferred to the EPA's interpretation that the act allowed the agency to base controls on collective assessments of groups of sources.352 Judge Garland was also in the majority of a divided panel that deferred to the EPA's interpretation of the phrase "appropriate and necessary" in a CAA provision on regulating hazardous emissions from power plants, and upheld the EPA's Mercury and Air Toxics (MATS) rule,353 a holding that was overturned by the Supreme Court, by a vote of 5-4, in its 2015 decision in Michigan v. EPA.354 Judge Garland has joined opinions applying Chevron deference to uphold agency interpretations against challenges from environmental groups as well.355 However, where he has voted to vacate or remand environmental rules on Chevron grounds, he has more often,356 but not exclusively,357 done so in response to challenges from environmental groups rather than industry.

Judge Garland's application of the "arbitrary and capricious" standard for judicial review of agency actions found in the APA358 and in environmental statutes such as the CAA359 further illustrates his tendency to defer to agencies, especially on highly technical environmental matters.360 For example, in National Association of Home Builders v. EPA, he wrote an opinion for the court that included a fairly in-depth review of the EPA's explanation and cost-benefit calculations, upholding a 2010 agency amendment that removed an "opt-out" provision from a Toxic Substances Control Act regulation on renovation and remodeling hazards from lead paint.361 On the other hand, Judge Garland has ruled against agency actions on the facts of some cases. In a per curiam decision in American Farm Bureau Federation v. EPA, for example, a panel including Judge Garland agreed with state and environmental petitioners that the EPA's 2006 CAA standard for fine particulate matter was "unsupported by adequately reasoned decisionmaking," and remanded the rule to the EPA for "further consideration of whether it is set at a level requisite to protect the public health while providing an adequate margin of safety from the risk of short-term exposure...."362

The National Environmental Policy Act (NEPA), which imposes procedural requirements on agencies to take a "hard look" at environmental consequences,363 has been a statutory vehicle for many challenges to agency actions and project approvals. It appears that where he has reached the merits of NEPA claims, Judge Garland has tended to uphold agencies' NEPA decisions unless they failed entirely to take a required step.364 In Sierra Club v. Van Antwerp, he joined an opinion holding that when the Army Corps of Engineers issued a permit authorizing the discharge of dredge and fill material into specified wetlands for construction of a mall, the Corps "did not address the impacts of habitat fragmentation" on the endangered eastern indigo snake, and "the Corps must make some determination on the issue" under NEPA and the Endangered Species Act (ESA).365

In the environmental context, Judge Garland has required agencies to adhere to other statutory procedural requirements as well.366 For example, in Gerber v. Norton, he authored an opinion agreeing with a plaintiff environmental group that the Fish and Wildlife Service (FWS) had violated the rather rigorous procedural requirements of the ESA367 by, among other errors, failing to make a site map available during the comment period.368 Other cases, though, appear to demonstrate more willingness to allow environmental agencies some procedural flexibility. Thus, in In re Aiken County, Judge Garland dissented from an opinion requiring the NRC to proceed to exhaust its previous appropriations to continue the Yucca Mountain licensing process.369 The applicable statute provides that the NRC "shall issue a final decision approving or disapproving" the application filed by the Department of Energy,370 and the majority in In re Aiken County stated that "where previously appropriated money is available for an agency to perform a statutorily mandated activity, we see no basis for a court to excuse the agency from that statutory mandate," even where all agreed it was impossible for the agency to complete the licensing.371 Judge Garland, in contrast, looked to the court's "discretion not to order the doing of," what he viewed to be, "a useless act."372

Access to courts has been another theme of recurring importance in environmental cases. One jurisdictional threshold that plaintiffs in federal courts must cross is establishing standing to sue under Article III of the Constitution.373 In cases challenging federal agencies' environmental decisions, Judge Garland has been mindful of the constitutional requirements and prudential concerns of standing doctrines; he has authored374 and joined375 a number of opinions rejecting standing for environmental or industry plaintiffs or petitioners. However, he also has found standing in a number of cases,376 including some in which other judges did not.377 In addition to standing, would-be plaintiffs seeking to bring lawsuits or petitions raising environmental issues may also have to satisfy legal requirements relating to ripeness, the finality or binding nature of the agency action challenged, and their exhaustion of administrative remedies.378 As with standing, in some cases Judge Garland has found causes of action ripe or otherwise appropriate to hear, even where other judges have disagreed.379 However, some practitioners have noted380 that he has fairly often written381 or joined382 opinions that applied these doctrines to bar challenges to agency environmental decisions before reaching the merits. In one notable example, in the 2014 case Utility Air Regulatory Group (UARG) v. EPA, Judge Garland wrote on exhaustion of administrative remedies that "the only objections that may immediately be raised upon judicial review are those that were raised during the public comment period. Objections raised for the first time in a petition for reconsideration must await EPA's action on that petition."383 Judge Garland also has joined opinions holding NEPA claims, in particular, to be premature or improper on several occasions.384

Finally, environmental cases may also implicate other constitutional issues. Judge Garland generally has not favored constitutional arguments against environmental regulations. In American Trucking Associations v. EPA, a D.C. Circuit panel that did not include him held, among other things, that a section of the CAA unconstitutionally delegated legislative power to the EPA on the grounds that the agency had interpreted the statute in a manner that provided no "intelligible principle" to guide the agency's exercise of authority.385 Judge Garland dissented from the denial of rehearing en banc and joined a statement of dissent emphasizing Supreme Court precedent on Congress's need to be able to delegate power to agencies "under broad general directives."386 The panel's decision on the nondelegation issue was unanimously overturned by the Supreme Court in 2001 in Whitman v. American Trucking Associations, in a decision written by Justice Scalia.387 Judge Garland similarly rejected a constitutional challenge to environmental protections in the 2003 case Rancho Viejo, LLC v. Norton, in which he wrote the opinion for the court finding that an agency's ESA determination—that a planned housing development was likely to jeopardize the continued existence of the arroyo southwestern toad—was a constitutional exercise of federal authority under the Commerce Clause.388 More recently, Judge Garland joined the opinion in Mississippi Commission on Environmental Quality v. EPA, which rejected arguments that the EPA's designation of areas in Texas and elsewhere as "nonattainment" areas under the CAA exceeded federal authority under the Commerce Clause, the Due Process Clause, Spending Clause, and the Tenth Amendment.389

Overall, it appears that agencies defending environmental rules could find their odds somewhat more favorable in many cases if Judge Garland were to be confirmed to replace Justice Scalia on the Supreme Court. Any such shift could be key to the outcome of major environmental law challenges that could eventually reach the Supreme Court after working their way through lower courts at the time of Judge Garland's nomination. Perhaps most notable among these are the consolidated challenges to the EPA's Clean Power Plan rule, which was stayed by Justice Scalia in one of his last votes for the Court390 and which is considered highly likely to be appealed to the Supreme Court by whichever side does not prevail before the current D.C. Circuit panel (this panel does not include Judge Garland).391

Federalism

During his tenure on the D.C. Circuit,392 Judge Garland has addressed issues of federalism and the scope of congressional power vis-à-vis the states in only a limited number of cases.393 Issues raised by these cases include the constraints imposed upon Congress's legislative power by the anticommandeering principles of the Tenth Amendment;394 the extent of the anticoercion principles undergirding the Supreme Court's jurisprudence on the Spending Clause;395 the scope of the Commerce Clause;396 and the limits upon states' ability to invoke Eleventh Amendment immunity.397 Gleaning general trends from these few decisions is difficult, as it is unclear to what degree Judge Garland's conclusions may reflect his own approach to federalism questions, or what he perceives as adherence to Supreme Court precedent. However, it appears that in federalism cases in which there was some disagreement among the reviewing circuit judges, Judge Garland has tended to side with the federal government and narrowly construe judicial limits on Congress's power to act in a manner that could implicate the sovereign interests of the states.

In his judicial opinions, Judge Garland has had limited opportunity to assess the scope of the anticommandeering doctrine recognized by the Supreme Court. This doctrine posits that the Tenth Amendment prohibits Congress from "commandeering" states by compelling them to adopt laws398 or enforce federal regulatory schemes,399 by reserving to the states all powers not delegated to the federal government by the Constitution.400 In the one case before Judge Garland where an anticommandeering argument was raised, the precise issue appears to have been squarely resolved by Supreme Court precedent on conditional preemption. In that case, Judge Garland joined a per curiam opinion in Mississippi Commission on Environmental Equality v. EPA that rejected the argument that the CAA commandeers state officials by compelling them to enforce federal environmental requirements, on the grounds that the Supreme Court had "repeatedly affirmed the constitutionality of federal statutes that allow States to administer federal programs but provide for direct federal administration if a State chooses not to administer [the program]."401

Arguably more telling, however, are the cases where Judge Garland has adjudicated claims concerning the constraints the Tenth Amendment may impose upon the exercise of Congress's power under the Spending Clause.402 For example, the Mississippi Commission court, having rejected plaintiffs' commandeering argument, likewise dismissed an argument that the CAA constitutes an impermissible and coercive use of Congress's spending powers insofar as it permits the EPA to withdraw funding for transportation projects in areas determined not to have met federal air quality standards.403 In so doing, the court examined the principle established by the Supreme Court in South Dakota v. Dole,404 and more recently refined in National Federation of Independent Business (NFIB) v. Sebelius,405 that when the "financial inducement offered by Congress [is] 'so coercive as to pass the point at which pressure turns into compulsion,'" the spending condition "runs contrary to our system of federalism."406 Adopting an arguably narrower interpretation of NFIB, the D.C. Circuit panel in Mississippi Commission distinguished the CAA provision in question from the provisions of the Affordable Care Act (ACA) at issue in NFIB. In particular, the court reasoned that, whereas the ACA called for the entirety of a state's Medicaid funding to be withheld if the state failed to meet expanded health insurance coverage requirements, under the CAA, a state would not lose all its federal transportation funding, but a lower amount, which did "not even approach the 'over 10 percent of a State's overall budget' at issue in NFIB."407 Moreover, the per curiam opinion openly questioned in dicta whether a state could even challenge a spending condition as "unconstitutionally coercive" if it had "long accepted billions of dollars notwithstanding the challenged conditions," a possible limitation on state challenges to federal funding conditions not addressed by the Supreme Court in Dole and subsequent cases.408

In a slightly different context, Judge Garland more narrowly interpreted the Dole restrictions on the spending power in Barbour v. WMATA, affirming Congress's authority to condition federal transportation funding on a waiver of state sovereign immunity.409 Barbour centered on a Spending Clause argument divorced from the issue considered by the Supreme Court in NFIB. Namely, the state defendants in Barbour—Maryland and Virginia—argued that Congress, in conditioning acceptance of federal transportation funds on a state's agreement to waive sovereign immunity with regard to disability discrimination lawsuits lodged by state employees, had exceeded its powers under the Spending Clause by conditioning the monetary grants to the states on something "unrelated to the federal interest in transportation funds."410 In an opinion joined by D.C. Circuit Judge and future Supreme Court Chief Justice John Roberts, Judge Garland concluded that Dole's  requirement that the conditions relate to the purpose of the funding was satisfied because Congress "did not want any federal funds to be used to facilitate disability discrimination, and ... exposing recipient entities to the threat of a federal damages action was an effective deterrent."411 Unlike Judge David Sentelle's dissent, 412Judge Garland's majority opinion in Barbour, relying on Supreme Court precedent regarding spending conditions that imposed restrictions on racial discrimination by state governments,413 gave considerable deference to Congress's judgment that a waiver of sovereign immunity was appropriate to protect federal funds from being used—even if only indirectly414—for intentional disability discrimination.415 In this sense, the conclusions reached in Mississippi Commission and Barbour may signal that Judge Garland believes that Dole and its progeny impose relatively limited restrictions on Congress's spending powers.

Of the various federalism cases interpreting the scope of federal powers granted by the Constitution, perhaps Judge Garland's most extensive writings have been with respect to Congress's power under the Commerce Clause.416 The Supreme Court has established, in cases such as United States v. Lopez417 and United States v. Morrison,418 that the Commerce Clause provides Congress with broad power to regulate "channels of interstate commerce"; "instrumentalities of interstate commerce"; and "those activities that substantially affect interstate commerce."419 In interpreting the scope of the third category, Judge Garland, citing to both Supreme Court and circuit precedent, has reasoned that in order to evaluate potential interstate effects, federal courts must "focus[] on the activity that the federal government seeks to regulate," as well as "activities that arise out of or are connected with a commercial transaction, which viewed in the aggregate, substantially affect[] interstate commerce."420 In an opinion issued a little over a month after the Supreme Court decided Morrison, Judge Garland, writing on behalf of a unanimous circuit panel in Allied Local & Regional Manufacturers Caucus v. EPA, dismissed a challenge to a CAA provision authorizing the EPA to regulate architectural coatings for purposes of limiting volatile organic compound emissions.421 In so doing, the court held that "none of the considerations" that had led the Supreme Court to find "Congress's authority wanting" in Lopez or Morrison had "any application to section 183(e) of the [CAA]."422 In particular, Judge Garland concluded that the provisions in question were distinguishable from those legislative enactments recently invalidated in Morrison in that the CAA regulated economic activity; contained a jurisdictional element and express congressional findings describing the problems of "interstate transport of ozone"; and had a link to substantial effects on interstate commerce that was not "attenuated."423

In perhaps a closer case, Judge Garland wrote on behalf of a D.C. Circuit panel in Rancho Viejo, LLC v. Norton,424 a case involving a challenge to a FWS determination that a developer's construction of a fence as part of a planned commercial development resulted in a "take" of arroyo southwestern toads in violation of the ESA.425 Rejecting assertions that the federal government was regulating activities that were both wholly intrastate and noneconomic in nature,426 Judge Garland wrote that the fact that certain toads' habitat did not extend beyond the state of California did not serve as a basis for invalidating the provisions of the ESA, as these provisions regulated "takings, not toads."427 In Judge Garland's view, the "regulated activity" in question was not the harm to the toad, but rather the construction of the planned commercial development, an activity with a clear and substantial impact on interstate commerce.428 In so concluding, Judge Garland rejected claims that the ESA provided the federal government with power over land-use decisions that the plaintiffs alleged were "an area of traditional state concern."429 Relying heavily on an earlier decision by the U.S. Court of Appeals for the Fourth Circuit,430 Judge Garland ultimately concluded that "the protection of endangered species cannot fairly be described as a power 'which the Founders denied the National Government and reposed in the States.'"431 Judge Garland's opinion in Rancho Viejo was relied upon almost a decade later by a D.C. Circuit panel in Mississippi Commission, where the panel (of which Judge Garland was a member) rejected a Commerce Clause challenge to Congress's authority to regulate local nitrogen oxide emissions on the grounds that the "regulated activity" under the CAA was not the release of emissions, but rather "the activities that produce the emission."432 Applying this reasoning, the court held that the entities producing the emissions were "indisputably [] engaged in substantial interstate commerce."433

Judge Garland's opinion in Rancho Viejo prompted criticism when the plaintiffs unsuccessfully petitioned the D.C. Circuit for en banc rehearing of the case.434 In particular, Judge Sentelle disagreed that the Supreme Court's decisions in Lopez and Morrison could be read to allow Congress to "regulate any activity if the act of regulating catches an entity or an action that is itself commercial independent of the noncommercial nature of the regulated entity and activity."435 Instead, Judge Sentelle contended that Judge Garland's approach could be seen to "continue[] [the D.C. Circuit's] divergence from contemporary Supreme Court Commerce Clause jurisprudence" because the "protection of a non-commercial, purely local toad is not within any of the Lopez categories."436 Judge Roberts applied similar reasoning in a separate dissent, arguing that to sustain the ESA on the grounds that the "commercial development constitutes interstate commerce" seemed "inconsistent" with Lopez and Morrison insofar as the majority effectively "ask[ed] whether the challenged regulation substantially affects interstate commerce, rather than whether the activity being regulated does,"437 "effectively obliberat[ing]" the "limiting purpose" of the Commerce Clause.438 As a consequence, Judge Garland's Commerce Clause jurisprudence suggests that he has adopted a construction of the clause that provides the federal government with broad authority to regulate various forms of activity that others have viewed as noneconomic, intrastate activity not subject to federal regulation.

Finally, with respect to the doctrine of state sovereign immunity that the Supreme Court has recognized underlies the Eleventh Amendment,439 Judge Garland has authored two arguably relevant opinions having divergent results. In Watters v. WMATA, he wrote a unanimous panel opinion holding that the state signatories to the WMATA interstate compact were immune from the imposition or enforcement of an attorney's lien, narrowly reading the partial waiver of sovereign immunity contained in the compact.440 Nonetheless, in Barbour, Judge Garland concluded that the states participating in WMATA had waived immunity through their acceptance of federal transit money, as the "language" of the Civil Rights Remedies Equalization Act of 1986 "unambiguously conditions a state agency's acceptance of federal funds on its waiver of Eleventh Amendment immunity."441 Importantly, Judge Garland's majority opinion in Barbour held that a clear condition imposed in a federal statute suffices to waive sovereign immunity, and a state's beliefs when accepting federal funds are irrelevant in considering whether a waiver of sovereign immunity was "knowing."442 Such an approach limits an alternate route to maintain an immunity defense recognized by another federal court of appeals.443 As a result, Barbour, like some other federalism cases discussed here, could be seen to manifest some skepticism on Judge Garland's part about judicially imposed limits intended to protect the sovereign rights of states. However, because of the limited number of cases in which he ruled on the scope of federal power vis-à-vis the states, it is difficult to conclude with certainty that Judge Garland would, if appointed to the Supreme Court, be less receptive to federalism-based arguments than Justice Scalia had been.444

Freedom of Religion

During Judge Garland's tenure on the D.C. Circuit, he has not authored any opinions indicating in any detail his substantive interpretation of constitutional or statutory religious freedom laws. However, he has joined opinions involving religious freedom issues, including constitutional and statutory challenges arising under the First Amendment and the Religious Freedom Restoration Act (RFRA).445 Arguably the most significant religious freedom case in which Judge Garland had a role is Priests for Life v. HHS, a case currently under review by the Supreme Court.446 The original decision in that case upheld a contraceptive coverage requirement of the Affordable Care Act that was generally applicable to employers, finding no violation of the protection for religious exercise by employers available under RFRA.447 Although he did not serve on the panel that originally heard the case, Judge Garland participated in the court's decision to deny a petition for en banc rehearing in the case.448 The decision to deny rehearing was issued per curiam, and Judge Garland did not join other judges' concurring or dissenting opinions for that decision.449

Although Judge Garland's role in Priests for Life provides little substantive insight into his legal reasoning on the issue of religious freedom,450 it may be notable depending on the High Court's eventual disposition of the consolidated contraceptive coverage cases.451 The Court appeared evenly divided following oral arguments, which could lead it to hold the cases over to its next term for rehearing.452 If Judge Garland were to be confirmed prior to the Court's potential rehearing, he may play an important role in deciding these cases.453

Freedom of Speech

While serving on the D.C. Circuit, Judge Garland has ruled in a number of major free speech cases. In particular, because the D.C. Circuit has exclusive jurisdiction over certain election law appeals,454 the bulk of these matters have involved free speech issues arising in the context of campaign finance regulations and rules governing political parties.455 Perhaps most significantly, Judge Garland wrote the opinion for a unanimous en banc  court in Wagner v. FEC,456  upholding the prohibition on campaign contributions by certain federal government contractors457 against a challenge under the First Amendment and the Equal Protection clause of the Fifth Amendment. The court's ruling in Wagner was narrow in the sense that it was limited to a ban on contractors making contributions to candidates, parties, and traditional political action committees (PACs)458 during the negotiation or performance of a government contract.459 The Wagner court concluded that the federal ban serves "sufficiently important" government interests by guarding against quid pro quo corruption (and the appearance thereof) and protecting merit-based administration.460 Relying on the Supreme Court's 2003 ruling in FEC v. Beaumont, Judge Garland's opinion applied the less rigorous "closely drawn" standard and rejected the argument that the Supreme Court's 2010 ruling in Citizens United v. FEC  cast doubt on Beaumont.461 Perhaps revealing aspects of Judge Garland's views on the constitutionality of campaign finance regulation more broadly, the opinion deferred to Congress's judgment on how best to serve the government's interests. Quoting from Beaumont, the opinion observed that "[j]udicial deference is particularly warranted where, as here, we deal with a congressional judgment that has remained essentially unchanged throughout a century of 'careful legislative adjustment.'"462 In contrast, judicial deference to congressional determinations has arguably not been as evident in the Supreme Court's more recent campaign finance jurisprudence.463 At the same time, because of the unanimity of the Wagner decision and the decision's relatively narrow scope, it may be difficult to draw any firm conclusions regarding Judge Garland's views on judicial deference toward congressional determinations respecting campaign restrictions from the Wagner decision, in and of itself.

Nonetheless, in another context, Judge Garland generally took a favorable view of the regulation of federal lobbyists. Specifically, in National Association of Manufacturers (NAM) v. Taylor,464 he authored a unanimous opinion rejecting a First Amendment challenge to a federal lobbying disclosure law. The court found no evidence of harassment connected to lobbying disclosures465 that might justify more skepticism with regard to the disclosure requirements, and, in a display of deference to Congress arguably like that in Wagner, ultimately concluded that there was "no reason why Congress cannot enact a scheme that plausibly yields a significant portion of the information it seeks."466

On the other hand, during Judge Garland's tenure on the D.C. Circuit, the appellate court issued a well-known campaign finance ruling that resulted in the establishment of super PACs, political committees that spend independently of any candidate or party and are permitted to receive unlimited contributions.467 In SpeechNow.org v. FEC,468 Judge Garland joined, but did not author, a unanimous en banc  opinion holding that limits on contributions to groups that make only independent expenditures are unconstitutional.469 Relying on the Supreme Court's ruling in Citizens United, the court reasoned that if independent expenditures do not give rise to corruption, then contributions to groups making only independent expenditures do not give rise to corruption.470 Thus, the court held that contribution limits are unconstitutional as applied to such groups.471 In view of the Supreme Court's binding precedent in Citizens United, the analysis in SpeechNow.org was necessarily "straightforward," in the court's view.472 Therefore, although the ruling was consequential, it is difficult to infer Judge Garland's campaign finance philosophy from this case.473

Regarding the rights of political parties, Judge Garland's opinions have produced mixed results for the parties themselves, while generally interpreting the First Amendment as having limited import in deciding such disputes. In Libertarian Party v. District of Columbia Board of Elections,474 he joined a unanimous opinion holding that a Washington, DC, law which prevented write-in votes for a third-party candidate from being officially tallied and reported did not amount to a severe burden on that individual's associational rights and, therefore, did not require the application of strict scrutiny.475 On the other hand, in LaRouche v. Fowler,476 Judge Garland's opinion favored a political party's right to decide its own nominees. Among other things, the court rejected a First Amendment challenge to a party's effort to limit who can run as a candidate of the party on the grounds that the party's effort was a rational means of advancing its interest in winning elections.477 With possible relevance to the current presidential party nominating process, Judge Garland wrote, "A party may, of course, pay heavily at the polls for the perception that it treats its members, delegates, or candidates unfairly. But that is a matter for the party to weigh, and for the people to decide in the general election. It is not a basis upon which a court can intervene as long as the party's processes rationally advance its legitimate interests."478

Outside the election law context, Judge Garland has, relative to other areas of law, authored or joined few opinions analyzing the Free Speech Clause of the First Amendment.479 Of these cases, his most notable majority opinion was perhaps the 2005 case480 Initiative and Referendum Institute (IRI) v. United States Postal Service.481 In that case, Judge Garland, on behalf of the court, held that a Postal Service regulation wholly prohibiting the solicitation of signatures outside postal buildings did not withstand First Amendment scrutiny as a valid "time, place, and manner" regulation of speech, as the rule was "neither ... narrowly tailored nor ensure[d] ample alternative channels of communication."482 The Postal Service had defended the prohibition on the grounds that solicitors "at times" become disruptive, "occasionally" distracting postal employees from their duties.483 In Judge Garland's opinion, this argument all but conceded that the "across-the-board" prohibition "necessarily bars much solicitation that is not disruptive," leading to the conclusion that a "substantial portion of the burden on speech does not serve to advance" the government's interest.484 The ruling in IRI was not only unanimous, but rested on two separate and independent grounds casting doubt on the constitutionality of the underlying regulation,485 suggesting that the case was not terribly controversial and may not provide any broad insights into Judge Garland's approach to free speech questions.

At the same time, a few trends do appear in Judge Garland's free speech rulings outside the context of election law. On the issue of commercial speech486—an area of law where narrow majorities of the Supreme Court have struck down state and federal regulations on the marketing of certain products in recent years487—he has joined majority opinions affirming the Federal Trade Commission's authority to prohibit commercial speech it finds to be misleading,488 and otherwise protect certain consumer interests.489 And in American Meat Institute v. USDA, an en banc ruling reviewing whether a regulation mandating disclosure of country-of-origin information for certain meat products was improperly compelled speech in violation of the First Amendment, Judge Garland joined a majority of the court in upholding the regulation.490 In so doing, the D.C. Circuit concluded that the government can require disclosures not only to remedy potential consumer deception, but also in the context of a long history of consumer interest in the particular disclosure.491 These decisions have led some to suggest that Judge Garland may prefer a more deferential approach to the government with respect to analyzing the constitutionality of commercial speech regulations.492 In the context of public employee speech,493 an area of First Amendment law in which—in contrast to commercial speech cases—narrow majorities of the High Court have, at times, tended to favor the authority of the government over the rights of employees,494 Judge Garland has joined several majority opinions siding with public employees who alleged that their employers retaliated against them for engaging in protected speech.495 And in Mpoy v. Rhee, Judge Garland authored an opinion that, while ultimately ruling for the government on qualified immunity grounds,496 acknowledged that controlling D.C. Circuit precedent "could be in tension" with a recent Supreme Court case that may have "narrow[ed] ... the realm of employee speech left unprotected" by the Constitution.497 Collectively, his rulings on commercial speech and public employee speech may signal areas of First Amendment law where he could, if elevated to the High Court, depart from recent majorities of the Court that have included Justice Scalia.

Perhaps Judge Garland's most noteworthy writings on free speech issues outside the context of election law involve the rights of the press to gather and maintain confidential sources.498 Specifically, in Lee v. DOJ,499 he dissented from the denial of rehearing en banc in a case examining journalists' qualified privilege to refuse to testify in civil suits to which they are not parties.500 While the panel had concluded that the plaintiff had overcome the journalists' qualified privilege,501 Judge Garland, in dissenting from the denial of rehearing, argued that the "significance of the court's decision in [the] case should not be underestimated."502 He contended that the standard applied by the panel gave insufficient weight to the public's interest in protecting the confidential sources of journalists.503 In particular, Judge Garland argued that, without robust protections for journalists during civil discovery in cases to which they are not parties, potential sources will be reluctant to disclose information to the press.504 Such a result, according to Judge Garland, would ultimately chill the speech of journalists, undermining the "Founders' intentions to protect the press 'so that it could bare the secrets of the government and inform the people.'"505 Similarly, in Boehner v. McDermott,506 he joined the dissenting opinion of Judge David Sentelle, which maintained that the government cannot, consistent with the First Amendment, punish the publication of information that was lawfully obtained from a source who obtained it unlawfully.507 This position provides far more protection for the publication of information that is of public interest than the position asserted by Judge Raymond Randolph's majority opinion, which maintained that the government can "forbid individuals from disclosing information they have lawfully obtained" in certain contexts.508 Judge Garland's decisions favoring stronger protections for the rights of journalists and the disclosure of information have led some observers to argue that he has a broad view of the First Amendment's free speech protections.509 Nonetheless, because of the limited number of free speech cases outside the context of election law in which he has participated, the record may be too thin to make firm pronouncements about Judge Garland's overall views on free speech issues.

International and Foreign Law

Whereas Justice Scalia's written work and public speeches reflected distinct attitudes toward the use of contemporary foreign law and practice, ratified treaties, and international custom to inform understanding of the U.S. Constitution and federal statutes,510 Judge Garland's jurisprudence offers comparatively little guidance as to his likely approach on such matters if appointed to the Supreme Court. For example, while Justice Scalia was a vociferous critic of using contemporary foreign law and practice to interpret the meaning of the Constitution, Judge Garland has not opined on the appropriateness of using foreign law as an interpretative aid beyond observing, in ruling that a federal judge had not committed misconduct by criticizing judicial reliance on foreign law to interpret the U.S. Constitution, that the practice was "the subject of a spirited debate among the Justices of the Supreme Court, and it cannot constitute misconduct for an appellate judge to choose one side or the other."511 In other cases, Judge Garland appears to have eschewed reaching issues of international law when he believed it unnecessary to address such matters to resolve the case before the court.512

During his tenure on the D.C. Circuit, Judge Garland has decided a number of cases involving the primacy of conflicting requirements imposed by federal statutes and international legal agreements.513 In adjudicating such cases, the circuit court often has been called upon to employ two canons of construction. One of these canons is the "last-in-time" rule, which generally provides that, if a conflict exists between a federal statute and a ratified treaty, then the requirements of the most recently enacted measure are controlling.514 The other is the canon against abrogation, which recognizes that courts should, to the extent possible, construe ambiguous statutory language in a manner that does not abrogate international legal agreements.515

Judge Garland appears reluctant to construe statutory provisions in a manner that would abrogate earlier international agreements if another interpretation is possible. While he has written or joined opinions holding that provisions of a particular federal statute effectively abrogate provisions of a previously ratified treaty,516 he has also joined panel opinions interpreting later-in-time federal statutes in a manner that avoids abrogating earlier international agreements.517 One notable example occurred in Owner-Operator Independent Drivers Association, Inc. v. U.S. Department of Transportation,518 where Judge Garland joined another member of a three-judge panel in upholding the Federal Motor Carrier Safety Administration's (FMCSA's) exemption of commercial vehicle operators licensed by Mexico or Canada from generally applicable medical certification requirements. The exemption from statutory requirements was made by the FMCSA to avoid violating earlier reciprocal licensing agreements made by the United States with Mexico and Canada.519 While the majority acknowledged that the federal statute spoke "in general yet textually unambiguous terms"520 that could be construed to abrogate the earlier agreements, it found insufficient evidence that Congress intended the statute to have this effect. "[A]bsent some clear and overt indication from Congress," the court declared, "we will not construe a statute to abrogate existing international agreements even when the statute's text is not itself ambiguous."521

Judge Garland's approach in Owner-Operator Independent Drivers Association, where "general yet textually unambiguous terms" employed by a statute were presumed not to have been intended to abrogate an earlier agreement, might immediately appear to be in tension with Justice Scalia's textualist approach to statutory interpretation.522 But Justice Scalia recognized that background presumptions may sometimes inform a court's interpretation of a statute, and he indicated his support for interpreting federal statutes in a manner consistent with international legal obligations whenever possible.523 Adding a further layer of uncertainty is the variation in contexts in which Judge Garland and Justice Scalia presumed that Congress did not intend for a legislative enactment to contravene an international legal norm or agreement. In Owner-Operator Independent Drivers Association, for example, Judge Garland joined an opinion that applied the canon against abrogation in a case that primarily concerned activities within the United States. On the other hand, Justice Scalia appeared to most forcefully advocate interpreting federal statutes consistently with international legal norms in cases where a federal statute potentially reached conduct recognized under international law as primarily subject to the jurisdiction of a foreign sovereign.524 Justice Scalia was arguably less likely to interpret a statute addressing wholly domestic activities so as to avoid potential conflicts with international legal norms and agreements.525

The relatively limited number of cases considered by Justice Scalia and Judge Garland concerning arguably conflicting provisions in federal statutes and international agreements makes it difficult to assess whether they would have generally reached the same conclusions in similar circumstances. Judge Garland's jurisprudence suggests that, like Justice Scalia, he would strive to interpret federal statutes consistently with international legal obligations whenever statutory requirements were deemed ambiguous, though it seems possible that the two jurists' more general approach to statutory interpretation could lead to different conclusions on matters of statutory ambiguity.526

Right to Bear Arms

During his tenure on the D.C. Circuit, Judge Garland has not authored any judicial opinions or writings outside the court that directly address the Second Amendment or the constitutionality of firearms regulations.527 He has, however, cast votes in cases addressing these issues, and some commentators have debated the extent to which they indicate his broader views on this area of law.528 The most notable of these votes is arguably his 2007 vote dissenting from the denial of en banc review in Parker v. District of Columbia.529 In Parker, a panel of the D.C. Circuit had held, by a vote of 2-1, that the Second Amendment protects an individual's right to possess a firearm and that the District of Columbia's laws—which functionally prevented handgun ownership—violated the Second Amendment.530 The District sought en banc  review of this decision, which the D.C. Circuit denied by a vote of 6-4.531 Judge Garland was among those dissenting. However, the order denying en banc  review gave no indication of the views of any voting judge as to why the D.C. Circuit should or should not reconsider the case.532 Subsequently, the Supreme Court granted review,533 and in a 2008 decision authored by Justice Scalia, affirmed the decision of the D.C. Circuit panel by a vote of 5-4.534

Earlier votes by Judge Garland also touched on Second Amendment issues. In 2005, he was among a majority of judges who voted against en banc review of Seegars v. Ashcroft, a case challenging the same D.C. gun restrictions that were eventually overturned in Heller.535 Previously, in National Rifle Association of America, Inc. (NRA) v. Reno, Judge Garland voted as part of a three-judge panel to uphold a DOJ rule that permitted the federal government to retain temporarily firearms background check information, a regulation that had been promulgated after the enactment of the Brady Handgun Violence Prevention Act.536 The NRA majority concluded that the Brady Act did not bar DOJ from temporarily retaining such information and that DOJ had permissibly construed the statute when it promulgated the rule.537 However, neither the NRA court nor the Seegars court evaluated the constitutionality of the underlying firearm laws being challenged. As a result, these few cases would seem a tenuous basis for any firm conclusions as to Judge Garland's approach to the Second Amendment and firearms restrictions if he were to be confirmed to the Supreme Court.

Separation of Powers

Judge Garland's writing from the bench to date has not revealed in express terms whether he approaches questions involving the separation of powers as resolvable mainly through an evaluation of strict delineations of governmental powers set forth in the Constitution (what scholars frequently term a "formalist" approach), or by determining whether a challenged law or action significantly upsets the equilibrium of powers the Framers hoped to achieve (a more flexible "functionalist" approach).538 There may, however, be a few clues to be drawn from his written opinions, as well as his joining (or refusing to join) the opinions of his fellow judges. For example, in an order denying a petition to have the entire D.C. Circuit rehear a case challenging the Affordable Care Act on Origination Clause539 grounds, Judge Garland did not join Judge Brett Kavanaugh's dissent, which articulated a formalist rationale for vacating the original panel decision540 in order to reach the same result by interpreting the Clause in a way that Judge Kavanaugh viewed as truer to its text.541 On the other hand, Judge Garland declined to sign on to a statement concurring in the denial of rehearing that endorsed the "purposive" test the original panel had applied and suggested the dissent's proposed test would turn the Origination Clause into an "empty formalism,"542 which in itself reveals very little about Judge Garland's views.543 Why Judge Garland voted to stay out of this particular fray is impossible to discern from the record, but his silence could suggest his support for the original panel opinion and its functionalist approach, or perhaps a preference for avoiding the constitutional issue and leaving the matter to Congress, in contrast to the formalist view espoused by the dissent.544 Or perhaps he simply regarded the issue as not sufficiently important to warrant a grant of rehearing. Supreme Court Justices may have had similar thoughts, as suggested by the denial of certiorari in this case.545

Judge Garland did not significantly participate in the Zivotofsky series of cases at the D.C. Circuit, which involved a statute that was ultimately viewed by the Supreme Court as impinging on executive branch power in the realm of foreign affairs, except to refrain from publicly supporting a petition for en banc review of a three-judge panel's decision to decline to review the case on political question grounds.546 That decision was subsequently reversed by the Supreme Court on the grounds that the judiciary has a duty to resolve significant separation of powers questions regarding Congress's authority to legislate in matters touching upon the executive power to recognize foreign sovereigns.547 Judge Garland's decision with respect to en banc review could indicate a preference for applying the political question doctrine to establish the proper role of the court in such cases—that is, to avoid its involvement—but there is no way of knowing from the record.

Perhaps less speculation is required to draw inferences from Judge Garland's dissent in In re Aiken County.548 In that case, the majority considered the question of whether to require the NRC to fulfill a statutory mandate to process a license application for the construction of a permanent nuclear waste repository at Yucca Mountain as one to be resolved by applying a simple formula: absent any objection regarding the constitutionality of an act of Congress, the President is required to give it effect.549 Stating that the NRC's failure to complete review of the application "raises significant questions about the scope of the Executive's authority to disregard federal statutes,"550 the majority granted a petition for mandamus to order compliance. Judge Garland dissented, suggesting the court should take into account circumstances he believed made the NRC's noncompliance with the letter of the law reasonable.551 Citing circuit precedent establishing that a court has discretion to withhold a writ of mandamus that would order the doing of a "useless thing" (albeit one that is technically required by law),552 he contended that the court ought not to second-guess the NRC's determination that it had insufficient funds available to pursue further consideration of the license. In Judge Garland's view, forcing the NRC to expend what was left of the amounts previously appropriated to it for this purpose without any real chance of moving the project forward would "do nothing to safeguard the separation of powers."553 In contrast to the majority's strict construction of the statute and adherence to constitutional roles, Judge Garland's pragmatic approach may suggest that he leans toward the functionalist school of separation of powers thought.

In re Aiken County may be indicative of another trend in Judge Garland's approach to separation of powers questions, namely, a hesitancy to have the court interfere with the executive branch. In interpreting the meaning of the term "agency records" in the context of the Freedom of Information Act (FOIA),554 Judge Garland imputed separation of powers concerns to Congress in determining that White House access records are not releasable even if they are in the possession of the Secret Service.555 To decide otherwise, he wrote, "could substantially affect the President's ability to meet confidentially with foreign leaders, agency officials, or members of the public. And that could render FOIA a potentially serious congressional intrusion into the conduct of the President's daily operations."556

In the decade and a half since September 11, 2001, the D.C. Circuit has confronted a host of issues touching on separation of powers principles regarding the wartime role of the judicial branch in relation to the political branches in cases brought by detainees held at the U.S. Naval Station, Guantanamo Bay, Cuba.557 In Al Odah v. United States,558 the court held itself to be without jurisdiction to examine the lawfulness of executive detention of foreign nationals held at Guantanamo, relying on Supreme Court precedent that enemy aliens held abroad are not entitled to pursue habeas writs, in part due to the interference with military operations such judicial examination would entail.559 Judge Garland joined the majority opinion in that decision, which was later reversed by the Supreme Court in Rasul v. Bush.560 After Congress altered the habeas statute to preclude jurisdiction561 and the Supreme Court held that effort to be unconstitutional,562 Al Odah's petition worked its way back to the D.C. Circuit. Judge Garland then voted with a unanimous three-judge panel to uphold a less rigorous evidentiary standard than the detainee urged—namely, a preponderance of the evidence standard with admission of reliable hearsay—and to affirm the denial of the writ.563 While he also voted as part of a panel that found habeas jurisdiction available to challenge not only the legality of detention but also the conditions of detention at Guantanamo, rejecting the government's contention that Congress had effectively precluded such challenges,564 the court in that case ultimately deferred to the government's view that the challenged prison procedures were "rationally related to security," reversing the court below.565

Judge Garland's opinion for a unanimous panel in Parhat v. Gates566 may be read to suggest that his willingness to defer to the executive branch in military matters goes only so far, at least where Congress has prescribed a role for the courts. In that case, the court declined to validate the decision of a Combatant Status Review Tribunal (CSRT) based on the insufficiency of evidence proffered by the government to prove the petitioner's affiliation with an "associated force" fighting alongside Al Qaeda or the Taliban. To do otherwise, Judge Garland wrote, "would [] place a judicial imprimatur on an act of essentially unreviewable executive discretion. That is not what Congress directed us to do when it authorized judicial review of enemy combatant determinations under the [Detainee Treatment] Act."567

Noting the controversy still pending in Bismullah v. Gates568  regarding the scope of evidence that the government was required to produce in CSRT challenges, the Parhat court evaluated the case on the record alone and found that the reliance on intelligence documents in question was unsupported.569 While the Supreme Court's decision in Boumediene v. Bush effectively obviated reviews under the Detainee Treatment Act,570 Judge Garland's Parhat opinion continues to be cited in detainee habeas cases for the proposition that evidence presented by the government must be in a form that permits a reviewing court to assess its reliability.571 Still, in subsequent cases, no detainee has prevailed on the grounds that the evidence put forth by the government was unreliable.572 Moreover, the court has repeatedly upheld the government's use of hearsay evidence, explaining that hearsay in such cases is always admissible, but that judges must assess its reliability.573 It appears that the D.C. Circuit, after some prodding from the Supreme Court, has, to some degree, more closely scrutinized the executive branch in detainee habeas cases, but for detainees at Guantanamo, prevailing in court remains an uphill battle. Judge Garland's participation in these cases seems to indicate his position in the mainstream of D.C. Circuit judicial thought with respect to the court's role in evaluating executive branch detention, as approved by Congress.

In one notable case574 interpreting the Military Commission Act (MCA) of 2006575 and its enumerated charge of material support for terrorism, the D.C. Circuit declined to defer to Congress's assertion that the charge is one that has traditionally been triable by military commission and therefore may be tried even if the underlying conduct took place prior to the MCA's enactment.576 The court explained its role where Congress's view on the subject was mistaken, stating "it is not our task to rewrite the statute to conform with the actual state of the law but rather to strike it down insofar as the Congress's mistake renders the statute unconstitutional."577 Accordingly, assuming without deciding that the Ex Post Facto Clause of the Constitution578 applies at Guantanamo,579 the court vacated the accused's conviction for material support of terrorism and solicitation on ex post facto grounds, but sent his conspiracy conviction back to a three-judge panel to consider his other constitutional challenges to the MCA.580 Judge Garland cast his vote with the majority and did not write separately. Although he did not join Judge Judith Rogers's concurring opinion emphasizing the separation of powers implications of delegating to the executive branch an arguably judicial role,581 Judge Garland's vote with the majority might be viewed as an assertion of the judiciary's primacy in interpreting the law in this regard. On remand, the panel reversed the remaining charge for conspiracy, holding that Congress had encroached upon Article III judicial power by authorizing military commissions to try the purely domestic crime of inchoate conspiracy.582 The full court vacated this decision and ordered rehearing en banc, possibly setting up another opportunity to consider Judge Garland's approach to separation of powers clashes.583

Substantive Due Process

Because the docket of the D.C. Circuit tends to focus less on social issues than the dockets of the regional circuit courts of appeals do,584 Judge Garland has had few opportunities to express his views on the scope of the substantive component of the Due Process Clauses of the Fifth and Fourteenth Amendments, the source for various unenumerated rights that have been recognized by the Supreme Court over the years, including the right to privacy,585 the right to an abortion,586 and the right to marry.587 As several commentators have noted, Judge Garland has never heard a case interpreting the propriety of an abortion regulation in his tenure on the D.C. Circuit.588 In the few cases that have raised substantive due process issues in which the nominee has participated, Judge Garland's votes suggest an arguably moderate view of the scope of the doctrine. For example, in Abigail Alliance for Better Access to Developmental Drugs v. Von Eschenbach, he voted with the majority in an 8-2 en banc decision, reversing a panel decision and holding that the Due Process Clause does not include a substantive right for the terminally ill to access experimental drugs.589 Moreover, in keeping with his writings prior to joining the D.C. Circuit wherein he voiced deep skepticism at the Lochner era590 view that the Due Process Clauses protect economic liberties, such as freedom to contract,591 Judge Garland joined a majority opinion that accorded the economic legislation in question—the Coal Industry Retiree Health Benefit Act of 1992—a "presumption of constitutionality."592 Further, the majority opinion concluded that the presumption could not be overcome because the legislation, which retroactively imposed liability on certain mining companies, was justified by a rational legislative purpose to remedy a health care funding crisis in the coal industry."593

Nonetheless, in contrast to Justice Scalia, who openly questioned the substantive due process doctrine and criticized cases like Roe v. Wade,594 Judge Garland does not appear to have rejected the concept wholly. He did not, for example, join Judge Laurence Silberman's concurrence in Lightfoot v. District of Columbia,  in which the senior circuit judge described the doctrine of substantive due process as an "invention" of the Supreme Court with "unstable boundaries."595 Potentially more telling, Judge Garland joined the panel opinion in Butera v. District of Columbia, a 2001 case which recognized that the substantive component of the Due Process Clauses can, in certain circumstances, impose affirmative duties to act on state officials when the officials create dangerous situations or render citizens more vulnerable to harm;596 a rule creating an exception to the long-standing principle that the "Due Process Clauses generally confer no affirmative right to governmental aid, even where such aid may be necessary to secure life, liberty, or property interests...."597 Moreover, in Hutchins v. District of Columbia, an en banc decision of the D.C. Circuit upholding the District of Columbia's juvenile curfew law,598 Judge Garland, while voting to uphold the law and declining to strike the law down on due process grounds, did not join a key section of Judge Silberman's majority opinion.599 In that section, Judge Silberman argued that judicial examinations of due process rights need to begin with a "careful description of the asserted right"600—a reference to a 1988 opinion by Justice Scalia which asserted that due process rights must be viewed narrowly by the courts in terms of the "most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified"601—and concluded that "juveniles do not have a fundamental right to be on the streets at night without adult supervision."602 Instead, Judge Garland, joined by Judge Patricia Wald, concurred only in the ultimate result reached by Judge Silberman, arguing that while the curfew law implicated the "constitutional rights of children and their parents," the law passed "intermediate constitutional scrutiny."603 In this sense, while very little is known about how Judge Garland might approach particular issues respecting substantive due process rights, like the right to an abortion, the nominee seems to have a broader view of the doctrine than the man whom he could succeed on the Court.

Takings

Relative to Justice Scalia, who, during his tenure on the Supreme Court, authored and joined several opinions that can be interpreted as strengthening the protection of private property rights afforded by the Takings Clause of the Fifth Amendment of the U.S. Constitution,604 Judge Garland has said little on the subject and adjudicated very few cases raising takings issues.605 This is unsurprising, as the D.C. Circuit does not hear many takings claims since the Tucker Act vests the U.S. Court of Federal Claims (CFC) with jurisdiction over such claims when the plaintiff seeks more than $10,000 in compensation from the federal government.606 With limited exceptions,607 the CFC's jurisdiction over such claims is exclusive,608 and appeals from the CFC are to the U.S. Court of Appeals for the Federal Circuit, not the D.C. Circuit.609 While the Fifth Amendment has been construed to apply to states and localities, such as the District of Columbia,610 there are few takings cases that have arisen against the District during Judge Garland's time on the court,611 and none in which he has participated. As a result, there is an insufficient basis to predict with confidence Judge Garland's views regarding the extent to which the Takings Clause protects private property rights.
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	Janice Rogers Brown

	11

	George W. Bush

	Associate justice, Supreme Court of California

	Sissel v. U.S. Dep't of Health & Human Servs., 799 F.3d 1035 (D.C. Cir. 2015); United States v. Bigley, 786 F.3d 11 (D.C. Cir. 2015); Owner-Operator Indep. Drivers Ass'n, Inc. v. U.S. Dep't of Trans., 724 F.3d 230 (D.C. Cir. 2013); United States v. Askew, 529 F.3d 1119 (D.C. Cir. 2008) (en banc).




	James Lane Buckley

	19

	Ronald W. Reagan

	President, Radio Free Europe/Radio Liberty

	n/a




	Harry Thomas Edwards

	19

	Jimmy E. Carter

	Chairman of the board, National Railroad Passenger Corporation

	Fox v. Clinton,  684 F.3d 67 (D.C. Cir. 2012); United States v. Askew, 529 F.3d 1119 (D.C. Cir. 2008) (en banc); Levitan v. Ashcroft, 281 F.3d 1313 (D.C. Cir. 2002); United States v. Watson, 171 F.3d 695 (D. C. Cir. 1999).




	Douglas Howard Ginsburg

	19

	Ronald W. Reagan

	Assistant attorney general, Antitrust Division, U.S. DOJ

	In re Johnson, 760 F.3d 66 (D.C. Cir. 2014); United States v. Askew, 529 F.3d 1119 (D.C. Cir. 2008) (en banc); Rancho Viejo LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003).




	Thomas Beall Griffith

	11

	George W. Bush

	General counsel, Brigham Young University

	Sissel v. U.S. Dep't of Health & Human Servs., 799 F.3d 1035 (D.C. Cir. 2015); Hatim v. Obama, 760 F.3d 54 (D.C. Cir. 2014); Parhat v. Gates, 532 F.3d 834 (D.C. Cir. 2008); Boehner v. McDermott, 484 F.3d 573 (D.C. Cir. 2007).




	Karen LeCraft Henderson

	19

	George H. W. Bush

	Judge, U.S. District Court, District of South Carolina

	Miss. Comm'n on Envtl. Quality v. EPA, 790 F.3d 138 (D.C. Cir. 2015); Sissel v. U.S. Dep't of Health & Human Servs., 799 F.3d 1035 (D.C. Cir. 2015); Al Bahlul v. United States, 767 F.3d 1 (D.C. Cir. 2014) (en banc); Trans Union, LLC v. FTC, 295 F.3d 42 (D.C. Cir. 2002); Levitan v. Ashcroft, 281 F.3d 1313 (D.C. Cir. 2002); Henderson v. Kennedy, 253 F.3d 12 (D.C. Cir. 2001); United States ex rel. Yesudian v. Howard Univ., 153 F.3d. 731 (D.C. Cir. 1998); Americable Int'l v. Dep't of Navy, 129 F.3d 1271 (D.C. Cir. 1997).




	Brett Michael Kavanaugh

	10

	George W. Bush

	Assistant to the President and staff secretary, George W. Bush

	Sissel v. U.S. Dep't of Health & Human Servs., 799 F.3d 1035 (D.C. Cir. 2015); White Stallion Energy Ctr., LLC v. EPA, 748 F.3d 1222 (D.C. Cir. 2014) (per curiam); Util. Air Regulatory Grp. (UARG) v. EPA, 744 F.3d 741 (D.C. Cir. 2014); In re Aiken Cty., 725 F.3d 255 (D.C. Cir. 2013); United States v. Burwell, 690 F.3d 500 (2012) (en banc); Sierra Club v. Van Antwerp, 661 F.3d 1147 (D.C. Cir. 2011); Am. Bird Conservancy, Inc. v. FCC, 516 F.3d 1027 (D.C. Cir. 2008) (per curiam); United States v. Askew, 529 F.3d 1119 (D.C. Cir. 2008) (en banc).




	Patricia Ann Millett

	2

	Barack H. Obama

	Private practitioner

	People for the Ethical Treatment of Animals (PETA) v. Dep't of Agric. (USDA), 797 F.3d 1087 (D.C. Cir. 2015)




	Cornelia Thayer Livingston Pillard

	2

	Barack H. Obama

	Professor, Georgetown University Law Center

	Sissel v. U.S. Dep't of Health & Human Servs., 799 F.3d 1035 (D.C. Cir. 2015).




	Arthur Raymond Randolph

	19

	George H. W. Bush

	Special assistant attorney general

	Boehner v. McDermott, 484 F.3d 573 (D.C. Cir. 2007); Henderson v. Kennedy, 253 F.3d 12 (D.C. Cir. 2001).




	John Glover Roberts Jr.

	2

	George W. Bush

	Private practitioner (currently Chief Justice of the Supreme Court)

	United States ex rel. Totten v. Bombardier Corp., 380 F.3d 488 (D.C. Cir. 2004; Barbour v. Washington Metropolitan Transit Authority (WMATA), 374 F.3d 1161 (D.C. Cir. 2004); Rancho Viejo LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003).




	Spottswood William Robinson III

	1

	Lyndon B. Johnson

	Judge, U.S. District Court for the District of Columbia

	n/a




	Judith Ann Wilson Rogers

	19

	William J. Clinton

	Chief Judge, District of Columbia Court of Appeals

	Sissel v. U.S. Dep't of Health & Human Servs., 799 F.3d 1035 (D.C. Cir. 2015); Al Bahlul v. United States, 767 F.3d 1 (D.C. Cir. 2014) (en banc).




	David Bryan Sentelle

	19

	Ronald W. Reagan

	Judge, U.S. District Court, Western District of North Carolina

	Owner-Operator Indep. Drivers Ass'n, Inc. v. U.S. Dep't of Trans., 724 F.3d 230 (D.C. Cir. 2013); Al-Bihani v. Obama, 619 F.3d 1 (D.C. 2010) (denying reh'ing en banc); Parhat v. Gates, 532 F.3d 834 (D.C. Cir. 2008); United States v. Askew, 529 F.3d 1119 (D.C. Cir. 2008) (en banc); Boehner v. McDermott, 484 F.3d 573 (D.C. Cir. 2007) (en banc); Barbour v. WMATA, 374 F.3d 1161 (D.C. Cir. 2004); Rancho Viejo, LLC v. Norton, 334 F.3d 1158 (D.C. Cir. 2003) (denying reh'ing en banc); Sec'y of Labor v. Excel Mining, LLC, 334 F.3d 1 (D.C. Cir. 2003);  Navegar, Inc. v. United States, 200 F.3d 868 (D.C. Cir. 2000); Nat'l Rifle Ass'n of Am., Inc. v. Reno, 216 F.3d 122 (D.C. Cir. 2000); In re Sealed Case No. 97-312, 181 F.3d 128, 144 (D.C. Cir. 1999).




	Laurence Hirsch Silberman

	19

	Ronald W. Reagan

	Senior fellow, American Enterprise Institute; private practitioner

	Hutchins v. District of Columbia, 188 F.3d 531 (D.C. Cir. 1999).




	Padmanabhan Srikanth "Sri" Srinivasan

	3

	Barack H. Obama

	Principal deputy solicitor general, U.S. DOJ

	Miss. Comm'n on Envtl. Quality v. EPA, 790 F.3d 138 (D.C. Cir. 2015).




	David S. Tatel

	19

	William J. Clinton

	Private practitioner

	United States v. Burwell, 690 F.3d 500 (D.C. Cir. 2012) (en banc); United States v. Askew, 529 F.3d 1119 (D.C. Cir. 2008) (en banc); Nat'l Rifle Ass'n of Am., Inc. v. Reno, 216 F.3d 122 (D.C. Cir. 2000); Am. Trucking Ass'ns, Inc. v. EPA, 195 F.3d 4 (D.C. Cir. 1999) (denial of reh'ing en banc); Kolstad v. Am. Dental Ass'n, 139 F.3d 958 (D.C. Cir. 1998) (en banc).




	Patricia McGowan Wald

	2

	Jimmy E. Carter

	Assistant Attorney General for Legislative Affairs, U.S. DOJ

	Hutchins v. District of Columbia, 188 F.3d 531 (D.C. Cir. 1999).




	Robert Leon Wilkins

	2

	Barack H. Obama

	Judge, U.S. District Court for the District of Columbia
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	By comparison, Judge David Tatel, who has served on the D.C. Circuit for roughly as long as Judge Garland (Tatel was appointed in 1994, and Garland in 1997), has authored at least five opinions that have been reviewed by the Supreme Court. See Hoffman Plastic Compounds, Inc. v. Nat'l Labor Relations Bd., 237 F.3d 639 (D.C. Cir. 2001) (en banc), rev'd, 535 U.S. 137 (2002); NextWave Pers. Commc'ns, Inc. v. FCC, 254 F.3d 130 (D.C. Cir. 2001), aff'd, 537 U.S. 293 (2003); Omar v. Harvey, 479 F.3d 1 (D.C. Cir. 2007), vacated sub nom.,  Munaf v. Geren, 553 U.S. 674 (2008); Nw. Austin Mun. Util. Dist. No. One v. Mukasey, 573 F. Supp. 2d 221 (D.D.C. 2008) (three-judge panel), rev'd & remanded sub nom., Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193 (2009); Shelby Cty. v. Holder, 679 F.3d 848 (D.C. Cir. 2012), rev'd, --- U.S. ---, 133 S. Ct. 2612 (2013).
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	See Bert I. Huang & Tejas N. Narechania, Judicial Priorities, 163 U. Pa. L. Rev. 1719, 1756 n.129 (2015) ("Court observers routinely use reversal rates only among published opinions to measure the quality of a particular court.").
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	See William M. Landes, Lawrence Lessig & Michael E. Solimine, Judicial Influence: A Citation Analysis of Federal Courts of Appeals Judges, 27 J. Legal Stud. 271, 325-26 (1998) (hypothesizing that the Supreme Court "rarely takes cases" from certain "top-ranked" federal appellate judges because these judges "get things 'right'"); Frank B. Cross & Stefanie Lindquist, Judging the Judges, 58 Duke L.J. 1383, 1405 (2009) ("[The] Supreme Court selectively reviews the most important decisions rendered by circuit courts, making it reasonable to use these important decisions as a metric.... [T]o the degree that evaluation of circuit court judges is employed as a standard for Supreme Court appointments, it seems appropriate to consider the fate of their decisions at the Supreme Court level."); cf. Scalia, Submitted Testimony, supra note 35 (suggesting that the Supreme Court's discretionary docket reflects, in part, cases where errors have occurred); but see Cross & Lindquist, supra, at 1405 (noting that the rate of Supreme Court review may not fully gauge the quality of a federal appellate judge's work, as "[m]any incorrect circuit court rulings may go unexamined by the Supreme Court, which is not a court of 'error correction'").
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	See  Table 1.  Four of the decisions were affirmed by the Supreme Court; Kolstad v. Am. Dental Ass'n, 139 F.3d 958 (D.C. Cir. 1998), in which Judge Garland joined the dissent, was ultimately reversed by the Supreme Court, in a complicated result that could be interpreted in various ways regarding its take on the position of the dissenting judges in the D.C. Circuit. 527 U.S. 526 (1999). For more on Kolstad, see infra "Civil Rights."
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	See Stat Pack Archive, SCOTUSblog, http://www.scotusblog.com/reference/stat-pack/ (last visited April 16, 2016) (indicating reversal rates of 72% for the October 2014 Term; 73% for the October 2013 Term; 72% for the October 2012 Term; 63% for the October 2011 Term; and 72% for the October 2010 Term).
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	See Cross & Lindquist, supra note 73, at 1402-05 (discussing why the "success of judges' opinions before the Supreme Court ... is a legitimate factor to be considered" when evaluating circuit court judges); cf. Wendy E. Long, counsel to the Judicial Confirmation Network, as quoted in Keith Perine, Cong. Q. Today Online News (May 26, 2006), http://www.cq.com/doc/news-3125545?0 (arguing that the high rate at which then Judge Sonia Sotomayor had been reversed by the Supreme Court indicated that she was a "liberal activist"); but see Guy-Uriel Charles et al., Sonia Sotomayor and the Construction of Merit, 61 Emory L.J. 801, 811 (2012) (arguing that "the rate at which the Supreme Court reverses a judge" is a poor metric to gauge judicial activism). Another means by which academics assess federal circuit judges has been the frequency with which a judge is cited by his peers. See Stephen J. Choi & G. Mitu Gulati, Choosing the Next Supreme Court Justice: An Empirical Ranking of Judge Performance, 78 S. Cal. L. Rev. 23 (2004). In a 2004 study by Professors Choi and Gulati, Judge Garland ranked among the lowest-scoring judges in an assessment based, in part, on the number of times a federal judge was cited in other cases. Id. at 77. However, those assessing the Choi and Gulati study have suggested that the study may indicate how inclined a particular judge is toward "judicial entrepreneurship," with judges that "strive to make law" being more frequently cited. See Cross & Lindquist, supra note 73, at 1412. As a result, the findings regarding Judge Garland in the Choi and Gulati study could be seen to confirm the hypothesis that Judge Garland has a more cautious approach to judging than many other federal appellate judges.
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	Id. at 1323 ("Sun-Diamond's interpretive gloss, like the rule of lenity, thus works to protect a citizen from punishment under a statute that gives at best dubious notice that it has criminalized his conduct.").
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	See Merrick B. Garland, Antitrust and State Action: Economic Efficiency and the Political Process, 96 Yale L.J. 486, 488 (1987).
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	See Adler, supra note 12 (predicting that Judge Garland would be unlikely to follow Justice Scalia's formalist approach); see generally Hon. Richard Posner, How Judges Think 30-31 (2010) (describing Justice Scalia as "our most prominent legalist judge," in contrast to those judges that may "trade off principle against effectiveness").
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	See, e.g., Jess Bravin & Brent Kendall, For Supreme Court Nominee Merrick Garland, Law Prevails Over Ideology, Wall Street J. (March 16, 2016), http://www.wsj.com/articles/judge-garland-had-been-considered-for-seat-on-high-court-before-1458138973 ("Judge Garland has been part of consensus rulings joined by judges appointed by both Democrats and Republicans."); Laurence H. Tribe, From Judge to Justice: The Case for Merrick Garland, Boston Globe (March 29, 2016), https://www.bostonglobe.com/opinion/2016/03/29/from-judge-justice-case-for-merrick-garland/gHBtdYos4vjZTUmtVDfsVL/story.html ("As chief judge of the D.C. Circuit, a court that has often witnessed bitter divisions, Garland has presided over a collegial court and gained universal respect among his colleagues, whatever their philosophical bent. And he has long been able to write opinions that win votes from judges with views quite different from his own.").
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	While noted for his humor, outgoing personality, and friendships with persons who could be seen as his ideological opposites, see Nadine Strossen, Tribute to Justice Antonin Scalia, 62 N.Y.U. Ann. Surv. Am. L. 1, 9 (2006) ("Nino Scalia's warm and ebullient personality has won him many friends, across the ideological spectrum. To cite one prominent example, Ruth Bader Ginsburg refers to him as her closest friend on the Court...."), Justice Scalia's colleagues and legal scholars have noted that his approach at oral argument and sharp tone of his opinions, at times, were perceived to be counterproductive to persuading others to agree with him. See, e.g. Hon. Sandra Day O'Connor, as quoted in Joan Biskupic, Sandra Day O'Connor: How the First Woman on the Supreme Court Became its Most Influential Justice 277 (stating that with respect to Justice Scalia's criticism of her opinion, that it "probably isn't true" that "[s]ticks and stones will break my bones, but words will never hurt me"); see generally David A. Schultz & Christopher E. Smith, The Jurisprudential Vision of Justice Antonin Scalia 99-100 (1996) (arguing that Scalia's approach to his colleagues at times "diminished his ability to persuade other justices to join in his opinions"); Jeffrey Rosen, The Supreme Court: The Personalities and Rivalries that Defined America 199-200 (2006) (arguing that Scalia's "relentless personal attacks on O'Connor and Kennedy dissuaded them from overturning Roe v. Wade"); William K. Kelley, Justice Antonin Scalia and the Long Game, 80 Geo. Wash. L. Rev. 1601, 1602 (2012) ("It is fair to say ... that Justice Scalia's judicial style and sometimes caustic pen alienated some of his colleagues, particularly Justice Sandra Day O'Connor.... Justice Scalia famously characterized Justice O'Connor's separate opinion in Webster v. Reproductive Health Services as 'irrational' and not to be taken 'seriously'—and in the process was said to have fairly seriously alienated Justice O'Connor. Other Justices were also put off by Justice Scalia's style."); Tinsley E. Yarborough, The Rehnquist Court and the Constitution 44 (2000) (quoting Justice O'Connor regarding Scalia's Webster opinion and noting that "O'Connor's alienation from Scalia probably worked to undermine further whatever influence he might otherwise have enjoyed among the justices"); but see Steven G. Calabresi & Justin Braga, The Jurisprudence of Justice Antonin Scalia: A Response to Professor Bruce Allen Murphy and Professor Justin Driver, 9 NYU J.L. & Liberty 793, 820 (2015) ("David Souter, like Sandra Day O'Connor and Anthony M. Kennedy, was not 'driven to the left' by Justice Scalia's dissents and his ebullient, joyful personality. Souter, O'Connor, and Kennedy were ALWAYS well to the left of Justice Scalia, and this fact was widely known to many people at the time they were appointed."). Because Justices are "reluctant to reveal the inner workings of the Supreme Court, let alone reveal any interpersonal problems," the impact of Justice Scalia's personality and approach toward his colleagues "will never be known," see Schultz & Smith, supra at 101, and, as a result, this report's discussion of Justice Scalia's personality and temperament is focused on what can be demonstrated—Justice Scalia's ability to garner support among his colleagues on the Court for opinions that he wrote.
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	See, e.g., Obergefell v. Hodges, --- U.S. ---, 135 S. Ct. 2584, 2630 (2015) ("If, even as the price to be paid for a fifth vote, I ever joined an opinion for the Court that began: 'The Constitution promises liberty to all within its reach, a liberty that includes certain specific rights that allow persons, within a lawful realm, to define and express their identity,' I would hide my head in a bag. The Supreme Court of the United States has descended from the disciplined legal reasoning of John Marshall and Joseph Story to the mystical aphorisms of the fortune cookie."); Holland v. Illinois, 493 U.S. 474, 486 (1990) (Scalia, J.) ("Justice [Marshall's] dissent rolls out the ultimate weapon, the accusation of insensitivity to racial discrimination—which will lose its intimidating effect if it continues to be fired so randomly."); Webster v. Reprod. Health Servs., 492 U.S. 490, 532 (1989) (Scalia, J., concurring in part and concurring in the judgment) ("Justice [O'Connor's] assertion ... that a 'fundamental rule of judicial restraint' requires us to avoid reconsidering Roe, cannot be taken seriously").
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	See, e.g., Kerry v. Din, --- U.S. ---, 135 S. Ct. 2128, 2139 (2015) (Kennedy, J., concurring in the judgment) (declining to join Justice Scalia's opinion that held that a citizen does not have a protected liberty interest in the visa application of her alien spouse); Hudson v. Michigan, 547 U.S. 586, 602 (2006) (Kennedy, J., concurring in part and concurring in judgment) (declining to provide the fifth vote for a Justice Scalia's opinion openly questioning the continued viability of the exclusionary rule); Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 764 (1995) (Scalia, J.) (receiving only four votes for the proposition that "it is no violation [of the Establishment Clause] for government to enact neutral policies that happen to benefit religion"); Planned Parenthood v. Casey, 505 U.S. 833, 846 (1992) (joint opinion of Kennedy, O'Connor, & Souter, JJ.) (rejecting Justice Scalia's argument to overturn Roe entirely); Lujan v. Defenders of Wildlife, 504 U.S. 555, 580 (1992) (Kennedy, J., concurring) (declining to join part of Justice Scalia's opinion holding that an injury for purposes of Article III standing needed to equate with injuries found at common law); Harmelin v. Mich., 501 U.S. 957, 996 (1991) (Kennedy, J., concurring) (refusing to join Justice Scalia's opinion arguing that the Eighth Amendment contains no proportionality guarantee); Michael H. v. Gerald D., 491 U.S. 110, 127-128, n.6 (1989) (Scalia, J.) (delivering the opinion of the court except for footnote six which broadly argued that due process rights should be viewed with heightened specificity); see generally Schultz & Smith, supra note 90 at 99-100 (contending that Justice Scalia's "clear, fixed vision of how cases should be decided" may have prevented other Justices from joining his opinions).
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	See Jeffrey Toobin, Holding Court, New Yorker (March 26, 2012), http://www.newyorker.com/magazine/2012/03/26/holding-court ("If a Republican ... wins in November, his most likely first nominee to the Supreme Court will be Brett Kavanaugh.").
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	See Merrick B. Garland, 2 Almanac of the Fed. Judiciary, 2016 WL 15131 ("Lawyers were unanimous in their praise of Garland's legal ability. 'His legal ability is the best.' 'He's very smart.' 'I have a high regard for him; he's very bright and very able.' 'His legal ability is extraordinary.' 'He has excellent legal ability.' 'His legal ability is superb.' 'He's a brilliant judge.' 'He's one of the great judges in the country; he's a spectacular judge.' 'He's very bright.' 'He's a very, very smart guy; he has very strong legal ability.' Garland is very courteous to litigants, lawyers interviewed said. 'His courtroom demeanor is excellent.' 'He's very nice.' 'He has an excellent temperament.' 'He's courteous to litigants.' 'It's very good; he's very even tempered.' 'He's a judge's judge.' 'It's pretty good, an A-minus.' 'He's no-nonsense.' 'He's very courteous.'").




	96.
	See Garland Citation List of Dissenting Opinions, Cong. Res. Serv., http://www.crs.gov/products/Documents/Garland%20Citation%20List%20of%20Dissenting%20Opinions/pdf (listing 16 dissenting opinions for Judge Garland). By comparison, an April 2016 Lexis search indicates that Judge Kavanaugh, who has served on the D.C. Circuit since 2006, has authored 48 dissenting opinions, averaging nearly five dissents per year. Judge Tatel, who has served on the D.C. Circuit since 1994, has written 56 dissents in his tenure on the court, averaging around two and a half dissents per year.
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	An April 2016 Lexis search of Judge Garland's majority opinions on the D.C. Circuit indicate that in 21 out of 329 (6.4%), a concurrence or dissent was written in response to the majority. By comparison, an April 2016 Lexis search showed that Judge Kavanaugh, who has served on the D.C. Circuit since 2006, authored 36 majority opinions that prompted a concurrence or dissent out of approximately 162 majority opinions (22.2%). Judge Tatel, who has served on the D.C. Circuit since 1994, has written approximately 447 majority opinions of which 75 prompted a concurrence or dissent (16.8%).
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	See Nina Totenberg, Merrick Garland Has a Reputation of Collegiality, Record of Republican Support, Nat'l Pub. Radio (March 16, 2016), http://www.npr.org/2016/03/16/126614141/merrick-garland-has-a-reputation-of-collegiality-record-of-republican-support ("But Garland also has been a persuasive voice for liberals, managing to bring conservatives over to his side on issues ranging from the environment to national security."); Jaime Gorelick, as quoted in Ed Shanahan, Does D.C. Circuit Court Judge Merrick Garland Have Supreme Potential?, Am. L. Litig. Daily (November 17, 2008), http://amlawdaily.typepad.com/amlawdaily/2008/11/the-am-law-li-9.html ("If you look at [Judge Garland's] opinion in the Uighur case, he brought along judges from very different parts of the political and judicial spectrum.... That is precisely what one would want on the Supreme Court.").
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	As such, the fact that judges of differing ideologies might agree in any case is—in and of itself—unremarkable, , as the D.C. Circuit tends to issue unanimous opinions in many cases. See supra note 27 and accompanying text. What is notable is that Judge Garland has been able to author unanimous opinions in number of cases on often contentious matters like the scope of Congress's power vis-á-vis the states, the rights of detainees at Guantanamo Bay, or the limits the First Amendment imposes on campaign finance restrictions.
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	See Janet Cooper Alexander, The Law-Free Zone and Back Again, 2013 U. Ill. L. Rev. 551, 595 (2013) (arguing that Guantanamo Bay detainee cases in the D.C. Circuit tend to be divisive with judges with perceived conservative leanings "rul[ing] against the detainee in every case that has come before" the court); see generally CRS Report R41156, Judicial Activity Concerning Enemy Combatant Detainees: Major Court Rulings, by [author name scrubbed] and [author name scrubbed] (discussing decisions by D.C. Circuit in litigation concerning Guantanamo detainees).
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	See, e.g., NFIB v. Sebelius, --- U.S. ---, 132 S. Ct. 2566 (2012) (5-4 decision on scope of the Commerce Clause); Boumediene v. Bush, 553 U.S. 723 (2008) (5-4 decision on Guantanamo Bay detainees' ability to seek habeas review of the legality of their detention); Citizens United v. FEC, 558 U.S. 310 (2010) (5-4 decision on limits of the First Amendment imposes on a campaign finance regulation).
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	For further discussion of Justice Scalia's approach to statutory interpretation, as well as questions about the degree to which he applied textualism and canons of interpretation in his own decisions while on the Court, see CRS Scalia report, supra note 9, at 4-7.
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	William N. Eskridge, Jr., The New Textualism and Normative Canons, 113 Colum. L. Rev. 531, 532 (2013) ("[Justice Scalia's] judicial opinions, speeches, articles, and books have generated great debates, which have (ironically) revealed a substantial consensus about the ground rules for statutory interpretation.... [V]irtually all theorists and judges are 'textualists,' in the sense that all consider the text the starting point for statutory interpretation and follow statutory plain meaning if the text is clear.... [V]irtually all theorists and judges are also 'purposivists,' in the sense that all believe that statutory interpretation ought to advance statutory purposes, so long as such interpretations do not impose on words a meaning they will not bear. And virtually all theorists and judges insist the statutory context is important in discerning the meaning of statutory texts. So what has the debate been all about? Doctrinally, the big debate has been whether interpretative context can include internal 'legislative history' preceding a statute's enactment into law.... Theoretically, the big debate has focused on what the role of judges should be."). For more on the latter, see supra "Role of the Judiciary."
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	In some cases, Judge Garland seems to have viewed the consideration of these factors to be required by Supreme Court or circuit precedents. See, e.g., United States v. Cassell, 530 F.3d 1009, 1013 (D.C. Cir. 2008) (citing Supreme Court precedent when looking at the "language, structure, context, history, and such other factors as typically help courts determine a statute's objectives" in construing particular statutory text); Pub. Citizen, Inc. v. HHS, 332 F.3d 654, 662 (D.C. Cir. 2003) (citing circuit precedent when looking at the "text, structure, legislative history, and purpose" of the statute in question). In other cases, Judge Garland invokes similar factors without expressly noting that he is relying upon Supreme Court or circuit precedents when applying them to construe statutory text. See, e.g., Holland v. Williams Mountain Coal Co., 496 F.3d 670, 672-76 (D.C. Cir. 2007); United States ex rel. Totten v. Bombardier Corp., 380 F.3d 488, 502-13 (D.C. Cir. 2004) (Garland, J., dissenting).
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	Id.; see also id. at 663 ("We expect that litigants, including the parties to this appeal, would be both surprised and puzzled if all we told them at the end of the day was that 'the case has been decided'—without telling them what the decision was."). For other examples of a similar approach to statutory interpretation by Judge Garland, see  Sottera, Inc. v. FDA, 627 F.3d 891, 899 (D.C. Cir. 2010) (Garland, J., concurring) ("On its face, the natural meaning of the term 'tobacco product' is a product—like cigarettes or chewing tobacco—that contains tobacco."); Bennett v. Islamic Republic of Iran, 618 F.3d 19, 24 (D.C. Cir. 2010) (Garland, J., concurring) ("No one would say that property a tenant uses as a gin joint is being used exclusively for educational purposes, even if the landlord uses the rent to send his children to college."); United States v. Cassell, 530 F.3d 1009, 1017 (D.C. Cir. 2008) (finding that the use of the phrase "convicted of a violation" makes clear that the provisions of 18 U.S.C. §924(c)(1) apply only at sentencing); Totten, 380 F.3d at 503 (Garland, J., dissenting) ("The court's interpretation of that subsection as requiring presentment is ... inconsistent with its plain text," since the word "presentment" does not appear there).
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	Public Citizen, 332 F.3d at 662-63; Se. Ala. Med. Ctr., 572 F.3d at 917; Grand Canyon Air Tour Coal. v. Fed. Aviation Admin. (FAA), 154 F.3d 455, 474-75 (D.C. Cir. 1998) (resorting to dictionaries on the question of whether "substantial" means more than half); Fin. Planning Ass'n v. SEC, 482 F.3d 481, 496 (D.C. Cir. 2007) (Garland, J., dissenting) (resorting to the dictionary definition of "other" in construing the phrase "other persons").
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	See, e.g., MCI Telecomm. Corp. v. Am. Tel. & Tel. (AT&T) Co., 512 U.S. 218, 228-30 (1994) (discussing the definitions of the term "modify" given in various dictionaries when determining whether certain proposed changes were within the FCC's authority under a statutory provision that authorized the FCC to "modify any requirement" of the Federal Communications Act).
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	It would appear that Judge Garland has authored only one opinion that uses the words "ordinary meaning" in a context that does not involve a clear quotation or paraphrase of another court decision or a party's arguments. See Initiative & Referendum Inst. v. U.S. Postal Serv., 417 F.3d 1299, 1314 (D.C. Cir. 2005) (noting, in construing a Postal Service regulation, that "[t]he ordinary meaning of 'solicit' is merely to request, without reference to whether an immediate response is expected"); see also id. at 1317 (also referring to the "ordinary meaning" of the term "solicit"). In the few other cases where an opinion authored by Judge Garland uses the phrase "ordinary meaning," the opinion either is quoting or paraphrasing another opinion or a party, or is construing text that is not a statute or regulation. See Se. Ala. Med. Ctr., 572 F.3d at 916-17 (using the phrase "ordinary meaning" in paraphrasing the district court's decision and in quoting a Supreme Court opinion); McDonnell Douglas Corp. v. Dep't of the Air Force, 375 F.3d 1182 (D.C. Cir. 2004) (Garland, J., dissenting) (referring to "ordinary meaning" when discussing the text of a prior Supreme Court opinion); Global Crossing Telecomm., Inc. v. FCC, 259 F.3d 740 (D.C. Cir. 2001) (noting that the agency had relied on the "ordinary meaning" of the term "certify," as defined in Black's Law Dictionary); In re Sealed Case No. 96-3167, 153 F.3d 759, 771 (D.C. Cir. 1998) (noting that the Supreme Court had, in an earlier decision, held that Congress intended "carry" to have its "ordinary meaning" in the statute in question).
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	128.
	See infra  notes 129-139 and accompanying text. In his dissenting opinion in Totten, Judge Garland did suggest that the various canons of statutory interpretation employed by the majority "serve here as 'cannons' of statutory destruction." United States ex rel. Totten v. Bombardier Corp., 380 F.3d 488, 503 (D.C. Cir. 2004). However, immediately thereafter, he clarified that he had "no quarrel with the canons the court has chosen," but rather with the conclusion they were used to support in Totten. Id.
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	142.
	482 F.3d 481 (D.C. Cir. 2007).




	143.
	Id. at 484-85.




	144.
	Id. at 488 ("The word 'any' is usually understood to be all inclusive.").




	145.
	Id. at 489 ("[T]he word 'other' connotes 'existing besides, or distinct from, that already mentioned or implied.'"). See also id. ("There is nothing to suggest that Congress did not intend the words 'any' or 'other' to have their 'ordinary or natural meaning.'").




	146.
	Fin. Planning Ass'n v. SEC, 482 F.3d 481, 495 (D.C. Cir. 2007) (Garland, J., dissenting).




	147.
	Id.




	148.
	Id. at 496. But see id. at 492 (majority opinion) ("First, [a]mbiguity is a creature not of definitional possibilities but of statutory context.... Second, the absence of a statutory definition of 'intent of this paragraph' and 'other persons' does not necessarily render their meaning ambiguous."). Other cases manifest a similar approach to statutory interpretation by Judge Garland. See, e.g., Se. Ala. Med. Ctr. v. Sebelius, 572 F.3d 912, 917, 923 (D.C. Cir. 2009); (noting that the statute in question does not define "wages," "wage-related," or "geographic area"); Am. Corn Growers Ass'n v. EPA, 291 F.3d 1, 19 (D.C. Cir. 2002) (Garland, J., dissenting) ("There is nothing in the statutory language that requires a source-by-source application of the fifth factor."); Arizona v. Thompson, 281 F.3d 248, 257 (D.C. Cir. 2002) (noting that there is nothing in the statutory phrase "authorized to use" that dictates that funds be used under a state plan, as opposed to a state cost allocation); Serono Labs., Inc. v. Shalala, 158 F.3d 1313, 1319-20 (D.C. Cir. 1998) (noting that the statute in question did not define the phrase "same as" or indicate whether chemical or clinical identity was contemplated); Allied Local & Reg'l Mfrs. Caucus v. EPA, 215 F.3d 61, 70-71 (D.C. Cir. 2000) (noting that nothing in the statute specifies that the only way to determine reactivity was through the agency's own studies); Grand Canyon Air Tour Coal. v. FAA, 154 F.3d 455, 466-67 (D.C. Cir. 1998) ("There is nothing in the Overflights Act's reference to 'natural quiet' that requires the FAA to define the term by survey results rather than decibel level."); id. at 467 (noting that there is nothing in the statute requiring the agency to create one or a few "quiet" zones); id. at 474 (observing that the statute does not say "noise free").




	149.
	Chevron U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 843 (1984). Notably, in Grand Canyon Air Tour Coalition, Judge Garland paraphrased Chevron as saying that "where Congress leaves a statutory term undefined, it makes an implicit 'delegation of authority to the agency to elucidate a specific provision of the statute' through reasonable interpretation." 154 F.3d at 474 (quoting Chevron, 467 U.S. at 843-44). However, the cited passage of Chevron refers to the "unambiguously expressed intent of Congress," not congressionally established definitions per se.




	150.
	Sec'y of Labor v. Excel Mining, LLC, 334 F.3d 1, 14 (D.C. Cir. 2003) (Sentelle, J., dissenting). See also In re Sealed Case No. 97-312, 181 F.3d 128, 144 (D.C. Cir. 1999) (Sentelle, J., concurring) (stating, of the majority opinion by Judge Garland, which had found the statutory language in question ambiguous, "I write separately only to say that I think this is not nearly so close a case as the very thoroughness of the majority opinion might imply").




	151.
	See supra "Role of the Judiciary."




	152.
	See, e.g., Mittleman v. Postal Regulatory Comm'n, 757 F.3d 300, 305 (D.C. Cir. 2014); Nat'l Res. Def. Council v. Nuclear Reg. Comm'n (NRC), 216 F.3d 1180, 1193-94 (D.C. Cir. 2000); Pub. Citizen, Inc. v. HHS, 332 F.3d 654, 668 (D.C. Cir. 2003); Grand Canyon Air Tour Coal., 154 F.3d at 467. It is important to note that, in at least some cases, Judge Garland would appear to have viewed the consideration of legislative history materials as required by Supreme Court or circuit precedent. See supra note 113 and accompanying text. However, in other cases, he does not expressly indicate that he views precedent as requiring the consideration of legislative history materials when resorting to such materials. See id. See also Merrick B. Garland, Antitrust and Federalism: A Response to Professor Wiley, 96 Yale L. Rev. 1291, 1292 n.4 (1987) ("There is nothing wrong with a court looking at legislative history in order to interpret the meaning of a statute.").




	153.
	See United States ex rel. Totten v. Bombardier Corp., 380 F.3d 488, 511-12 (D.C. Cir. 2004) (Garland, J., dissenting).




	154.
	Id. at 502.




	155.
	Id. at 504 (Garland, J., dissenting) (quoting Lamie v. U.S. Trustee, 540 U.S. 526, 534 (2004)).




	156.
	See, e.g., id. at 495. Chief Justice Roberts subsequently acknowledged the "difficulty" of this case, as well as the possibility that the majority "didn't get it right" in his own confirmation hearings to the High Court. See Confirmation Hearing on the Nomination of John G. Roberts, Jr. To Be Chief Justice of the United States: Hearing Before the Committee on the Judiciary, United States Senate,  109th Congress, 1st Sess., 320-21 (2005). However, while acknowledging the possibility that Totten might have been wrongly decided, Chief Justice Roberts continued to maintain that the Totten majority was correct. Id. at 321.




	157.
	See, e.g., Mittleman v. Postal Regulatory Comm'n, 757 F.3d 300, 305 (D.C. Cir. 2014) (taking the view that a text-based interpretation is "confirmed by the legislative history of the section").




	158.
	See, e.g., United States v. Cassell, 530 F.3d 1009, 1017 (D.C. Cir. 2008) (looking at the actual words of the statute last, but characterizing the statutory text as the "most significant" factor in construing the statute); Pub. Citizen, Inc. v. HHS, 332 F.3d 654, 662 (D.C. Cir. 2003) (characterizing the statutory text as "the most important manifestation of Congressional intent").




	159.
	See, e.g., Cassell, 530 F.3d at 1017 (characterizing legislative history materials as "inconclusive" on the question at issue); Arizona v. Thompson, 281 F.3d 248, 257 (D.C. Cir. 2002) (rejecting the view that the word "activities," as used in a conference report, necessarily indicated an intent to preclude the use of funds to reimburse administrative costs common to both the funded program and other related programs); Grand Canyon Tour Coalition v. FAA, 154 F.3d 455, 467 (D.C. Cir. 1998) (noting Supreme Court precedents on the lack of weight to be given to the statements of a single legislator, even if that legislator was the bill's sponsor); id. at 474 (noting that parties with opposing interests in the litigation had cited the same legislative history materials as supporting differing positions).




	160.
	When Judge Garland does refer to "congressional purpose," his understanding of that purpose would appear to be based on the statutory text, not extrinsic considerations. See, e.g., Thompson, 281 F.3d at 255 ("There is no doubt that Congress imposed a 15% cap in order to limit administrative expenditures; what other purpose could such a limit have?"). In his dissenting opinion in Financial Planning Association, Judge Garland does note that his interpretation of the statute in question would permit the statute to serve its purpose as to a population that did not exist when the statute was enacted in 1940. Fin. Planning Ass'n. v. SEC, 482 F.3d 481, 500 (D.C. Cir. 2007) (Garland, J., dissenting). However, he also viewed the statute in question in that case as ambiguous. See supra notes 142-148; infra notes 191-200 and accompanying text.




	161.
	See, e.g., United States v. Mead Corp., 533 U.S. 218, 257 (2001) (Scalia, J., dissenting) ("Chevron sets forth an across-the-board presumption, which operates as a background rule of law against which Congress legislates: Ambiguity means Congress intended agency discretion."); Hon. Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989 Duke L.J. 511, 517 (1989) (similar).




	162.
	See, e.g., Immigration & Naturalization Serv. (INS) v. Cardozo-Fonseca, 480 U.S. 421, 453 (1987) (Scalia, J., concurring) ("Since the Court quite rightly concludes that the INS's interpretation is clearly inconsistent with the plain meaning of that phrase and the structure of the Act, there is simply no need and thus no justification for a discussion of whether the interpretation is entitled to deference.") (internal citations omitted); Hon. Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. Chi. L. Rev. 1175, 1183 (1989) ("It is rare ... that even the most vague and general text cannot be given some precise, principled content—and that is indeed the essence of the judicial craft.").




	163.
	Zedner v. United States, 547 U.S. 489, 511 (2006) (Scalia, J., concurring) ("[T]he use of legislative history is illegitimate and ill advised in the interpretation of any statute—and especially a statute that is clear on its face....").




	164.
	See supra note 39 (discussing the prominence of administration law cases on the docket of the D.C. Circuit).




	165.
	Although beyond the scope of this report, another major issue might be judicial review of agency compliance with the procedural requirements of the APA, 5 U.S.C. §§551 et seq.




	166.
	See CRS Congressional Distribution Memorandum, Judge Merrick Garland, supra note 141.




	167.
	The Constitution establishes that the judicial power of the federal courts extends to "Cases" and "Controversies." U.S. Const. art. III, §2, cl. 1. See also Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) ("[T]he core component of standing is an essential and unchanging part of the case-or-controversy requirement of Article III."); United Pub. Workers of Am. (C.I.O.) v. Mitchell, 330 U.S. 75, 89 (1947) ("As is well known, the federal courts established pursuant to Article III of the Constitution do not render advisory opinions. For adjudication of constitutional issues, concrete legal issues, presented in actual cases, not abstractions are requisite.") (internal quotations and citations omitted).




	168.
	See Bennett v. Spear, 520 U.S. 154, 162 (1997) ("In addition to the immutable requirements of Article III, the federal judiciary has also adhered to a set of prudential principles that bear on the question of standing.") (internal citations and quotations omitted).




	169.
	See, e.g., 5 U.S.C. §704 (providing for the availability of judicial review of administrative action under the APA when such action is "final").




	170.
	See Bennett, 520 U.S. at 162 ("To satisfy the 'case' or 'controversy' requirement of Article III, which is the 'irreducible constitutional minimum' of standing, a plaintiff must, generally speaking, demonstrate that he has suffered 'injury in fact,' that the injury is 'fairly traceable' to the actions of the defendant, and that the injury will likely be redressed by a favorable decision.") (quoting  Lujan, 504 U.S. at 560-61).




	171.
	The requirement that a plaintiff exhaust administrative remedies before seeking judicial review of agency action is commonly the result of a judicial doctrine premised on prudential concerns, but may also be statutorily required in some circumstances. See generally Avocados Plus Inc. v. Veneman, 370 F.3d 1243, 1247-48 (D.C. Cir. 2004).




	172.
	Consideration of whether a legal claim is ripe for review often involves both constitutional elements—namely, whether a petitioner has alleged an imminent or impending injury-in-fact—as well as prudential concerns relating to "the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration." Nat'l Treasury Emps. Union v. United States, 101 F.3d 1423, 1427 (D.C. Cir. 1996) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967)).




	173.
	For a general overview of the mootness doctrine and relevant exceptions thereto, see, generally, archived CRS Report RS22599, Mootness: An Explanation of the Justiciability Doctrine, by [author name scrubbed].




	174.
	See, e.g., Ctr. for Sustainable Econ. v. Jewell, 779 F.3d 588, 596-99 (D.C. Cir. 2015) (Garland, J.) (holding that an environmental advocacy group had associational standing to represent members affected by a lease program permitting drilling in the Outer Continental Shelf); Cohen v. United States, 578 F.3d 1, 13 (D.C. Cir. 2009) (in majority opinion joined by Judge Garland, concluding that the petitioners' challenge to an Internal Revenue Service (IRS) refund mechanism satisfied the requirements for ripeness), reh'g en banc granted in part, vacated in part, 599 F.3d 652 (D.C. Cir. 2010); Devia v. NRC, 492 F.3d 421, 422 (D.C. Cir. 2007) (Garland, J.) (holding that a petition for review of an NRC decision to grant a license that permitted construction of a spent nuclear fuel storage facility was prudentially unripe); PPL Wallingford Energy LLC v. Fed. Energy Regulatory Comm'n (FERC), 419 F.3d 1194, 1200 (D.C. Cir. 2005) (Garland, J.) (holding that the petitioners had standing to challenge FERC's rejection of agreements they had reached to provide electric power to certain locations, but lacked standing to challenge the agency's rejection of agreements made by other energy providers); La. Envtl. Action Network v. EPA, 172 F.3d 65, 67-69 (D.C. Cir. 1999) (in a majority opinion joined by Judge Garland, holding that an organization had prudential standing to challenge an EPA regulation that would allow variances from normal treatment standards for excavated waste).




	175.
	Citizens for Responsibility & Ethics in Wash. v. FEC, 475 F.3d 337, 341 (D.C. Cir. 2007) (Garland, J., concurring in judgment) (in a case where the petitioner sought information on campaign contribution activity from a previous presidential election, concurring with the majority's dismissal of the case on standing grounds because there was "no meaningful distinction" between the case and a prior D.C. Circuit case dismissed on standing grounds); Fin. Planning Ass'n. v. SEC, 482 F.3d 481, 493 (D.C. Cir. 2007) (Garland, J., dissenting) (dissenting on the grounds that the agency action was based on a reasonable interpretation of the governing statute in a case where the majority, after finding that the petitioners had standing, ruled that the agency action was contrary to that statute); Am. Corn Growers Ass'n v. EPA, 291 F.3d 1, 15 (D.C. Cir. 2002) (per curiam) (Garland, J., concurring in part and dissenting part) (dissenting based on a disagreement with the majority's characterization of the agency's interpretation of the statute as unreasonable in a case where the majority upheld certain aspects of a challenged agency action and struck down others, while also finding some claims unripe for review).




	176.
	See, e.g., People for the Ethical Treatment of Animals (PETA) v. Dep't of Agric. (USDA), 797 F.3d 1087, 1097 (D.C. Cir. 2015) (concluding that PETA had standing to sue the USDA for failure to promulgate bird-specific animal welfare regulations under the Animal Welfare Act); Holistic Candlers & Consumers Ass'n v. FDA, 664 F.3d 940 (D.C. Cir. 2014) (upholding the dismissal of a suit against the FDA by manufacturers of candles intended to remove ear wax, who had sought to enjoin a possible FDA determination that the candles were unapproved medical devices, because the warning letters sent to the manufacturers did not constitute "final agency action" subject to judicial review under the APA). But see Util. Air Regulatory Grp. (UARG) v. EPA, 744 F.3d 741, 751 (D.C. Cir. 2014)  (Kavanaugh, J., concurring) (concurring in full with the majority opinion authored by Judge Garland, but suggesting that the majority's characterization of the statute as constraining judicial review might not be in accordance with developments in Supreme Court case law, despite being consistent with existing D.C. Circuit jurisprudence); Am. Bird Conservancy, Inc. v. FCC, 516 F.3d 1027, 1035 (D.C. Cir. 2008) (per curiam) (Kavanaugh, J., dissenting) (disagreeing with the majority's view that the case was ripe for review in a panel decision in which Judge Garland was in the majority, but the majority opinion was not credited to a particular author).




	177.
	See, e.g., Holistic Candlers, 664 F.3d at 941-42 (upholding dismissal of a suit against the FDA by candle manufacturers, because the warning letters sent to the manufacturers did not constitute "final agency action" subject to judicial review under the APA); Conservation Force, Inc. v. Jewell, 733 F.3d 1200 (D.C. Cir. 2013) (dismissing various claims raised against the Fish and Wildlife Service (FWS) regarding purported violations of the Endangered Species Act on mootness and ripeness grounds); Chamber of Commerce v. EPA, 642 F.3d 192 (D.C. Cir. 2011) (in a challenge brought by the Chamber of Commerce and an automobile dealership organization to an EPA decision to waive federal preemption under the Clean Air Act (CAA) and allow California to adopt more stringent emission standards, dismissing the claims on various grounds including lack of standing and mootness); Ranger Cellular v. FCC, 348 F.3d 1044 (D.C. Cir. 2003) (dismissing applicants' challenge to the validity of FCC-issued cellular telephone licenses due to lack of standing because a judicial ruling in the plaintiffs' favor would not provide redress because it would result in an open auction for licenses in which the applicants would almost certainly be outbid); Klamath Water Users Ass'n v. FERC, 534 F.3d 735 (D.C. Cir. 2008) (dismissing a challenge by a water users association to review of FERC orders concerning an electric utility's license, when the association had not demonstrated that court action would likely provide redress to its purported injuries); Grand Canyon Air Tour Coalition v. FAA, 154 F.3d 455 (D.C. Cir. 1998) (deeming unripe for judicial review various claims raised in a challenge to an FAA final rule for the reduction of aircraft noise from Grand Canyon sightseeing tours).




	178.
	See, e.g., Ctr. for Sustainable Econ., 779 F.3d at 612-14 (Sentelle, J., dissenting) (disagreeing with the panel majority's finding that an environmental organization had standing to challenge the EPA permit process on behalf of two affected members, and arguing that the organization had not satisfied the requirements previously recognized by the D.C. Circuit as necessary for associational standing); Cohen v. United States, 578 F.3d. at 15-22 (Kavanaugh, J., dissenting in part) (disputing the panel majority's conclusion that the petitioners could proceed in a judicial challenge to an IRS refund mechanism on the grounds that the plaintiffs had failed to exhaust their administrative remedies, as required by statute, and the case was unripe for review), accord Cohen v. United States, 650 F.3d 717 (D.C. Cir. 2011) (en banc) (Kavanaugh, J., dissenting) (dissenting on similar grounds in en banc reconsideration of an earlier decision); Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d 426, 442 (D.C. Cir. 1998) (en banc) (Sentelle, J., dissenting) (arguing, in response to the majority opinion—which had found that the plaintiff challenging USDA regulations as contrary to the Animal Welfare Act had standing on account of suffering an aesthetic injury based on viewing affected animals in animal exhibitions—that "the majority significantly weakens existing requirements of constitutional standing"). See also PETA, 797 F.3d at 1099 (Millett, J., dubitante) (acknowledging that the majority opinion, which found that PETA had standing to bring suit against the USDA for failing to promulgate bird-specific animal welfare regulations, was consistent with D.C. Circuit jurisprudence, but expressing concern that the ruling was "in grave tension with Article III precedent and principles, such as the principle that an individual's interest in having the law property enforced against others is not, without more, a cognizable [] injury").




	179.
	See, e.g., Summers v. Earth Island Inst., 555 U.S. 488 (2009) (environmental organizations lacked standing to challenge U.S. Forest Service regulations exempting small fire-rehabilitation and timber-salvage projects from the notice, comment, and appeal process); Steel Co. v. Citizens for Better Env't, 523 U.S. 83 (1998) (organization lacked standing to employ the citizen suit provision of an environmental statute against a private party for violating reporting requirements; the complaint alleged only past infractions and not a continuing violation or the likelihood of a future violation, meaning that court-ordered injunctive relief would not redress the organization's injuries). For a more extensive discussion of Justice Scalia's views on standing, see CRS Scalia report, supra note 9, at 7-10.




	180.
	See generally Margaret McDonald, Summers v. Earth Island Institute: Overhauling the Injury-in-Fact Test for Standing to Sue, 71 La. L. Rev. 1053, 1066 (2011) (cataloging the recent standing cases before the Supreme Court and noting typical division among the Justices as to their outcome).




	181.
	See Merrick B. Garland, Deregulation and Judicial Review, 98 Harv. L. Rev. 505, 585 (1985) (examining the evolution of administrative law in response to deregulation by executive agencies).




	182.
	5 U.S.C. §706(2)(A), (C).




	183.
	United States v. Mead Corp., 533 U.S. 218, 226-27, 229 (2001). In a series of cases, the Supreme Court has limited Chevron's  applicability by introducing a threshold inquiry that looks at a multi-factor balancing test to determine whether the two-step Chevron analysis is appropriate; see Barnhart v. Walton, 535 U.S. 212, 222 (2002); Christensen v. Harris Cty., 529 U.S. 576, 587 (2000), often referred to as Chevron "step zero." See Cass R. Sunstein, Chevron Step Zero, 92 Va. L. Rev. 187 (2006). One critical factor in determining Chevron's  applicability to a particular agency interpretation is the formality of the agency procedures when issuing the operative interpretation. See Mead, 533 U.S. at 226-27.




	184.
	467 U.S. 837 (1984).




	185.
	Id. at 842.




	186.
	Id. at 842-43.




	187.
	Id. at 843.




	188.
	See Nat'l Cable & Telecomm. Ass'n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005) ( "Only a judicial precedent holding that the statute unambiguously forecloses the agency's interpretation, and therefore contains no gap for the agency to fill, displaces a conflicting agency construction.").




	189.
	For purposes of this section, the term "divided court" refers to a case that prompted a concurrence or dissent. For a defense of relying on such opinions, see CRS Congressional Distribution Memorandum, Judge Merrick Garland, supra note 141 (discussing why cases with concurrences or dissents typically signal "closer" cases). See also supra note 29.




	190.
	See CRS Congressional Distribution Memorandum, Judge Merrick Garland, supra note 141 (studying 21 cases in which Judge Garland voted that raised Chevron issues, and finding that Judge Garland deferred to the agency in 16 of these cases).




	191.
	482 F.3d 481, 493 (2007).  See supra "Statutory Interpretation."




	192.
	15 U.S.C. §§80b–3 to –6.




	193.
	15 U.S.C. §80b-2(a)(11)(C).




	194.
	15 U.S.C. §80b-2(a)(11)(F).




	195.
	SEC, Certain Broker–Dealers Deemed Not to be Investment Advisers, 70 Fed. Reg. 20424 (April 19, 2005).




	196.
	Fin. Planning, 482 F.3d at 487-93.




	197.
	Id. at 501 (Garland, J., dissenting).




	198.
	Id. at 495.




	199.
	Id.




	200.
	Id. at 500.




	201.
	See United States v. Mead Corp., 533 U.S. 218, 226-27 (2001).




	202.
	See Nat'l Cable & Telecomm. Ass'n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005).




	203.
	Id. See supra "Statutory Interpretation."




	204.
	627 F.3d 891 (D.C. Cir. 2010).




	205.
	Id. at 904 (Garland, J., concurring).




	206.
	Id.




	207.
	See, e.g., Miller v. Clinton,  687 F.3d 1332, 1335, 1341-42 (D.C. Cir. 2012) (ruling that, notwithstanding language potentially favorable to the agency in the Basic Authorities Act, the Age Discrimination in Employment Act applied to State Department employees overseas, in part, because the department's view to the contrary had been articulated in a contract between the department and a private party and thus lacked the formality to suggest that it possessed the force of law); Fox v. Clinton,  684 F.3d 67, 78 (D.C. Cir. 2012) (Edwards, J., joined by Garland & Williams, JJ.) (joining a majority opinion that refused to defer broadly to the State Department's interpretation of a section of the Immigration and Nationality Act because that interpretation was rendered in an informal decision letter rather than in a manner "clearly intended to have general applicability and the force of law").




	208.
	See 5 U.S.C. §706(2)(A).




	209.
	Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). The Court explained that a decision will be arbitrary if "the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise." Id. at 43. The doctrine is often referred to as "hard look" review. Thomas J. Miles & Cass R. Sunstein, The Real World of Arbitrariness Review, 75 U. Chi. L. Rev. 761, 763 (2008) ("In its seminal decision in Motor Vehicle Manufacturers Association v. State Farm Auto Mutual Insurance Co., the Court entrenched hard look review and clarified its foundations.").




	210.
	See State Farm, 463 U.S. at 43.




	211.
	TC Ravenswood, LLC v. FERC, 741 F.3d 112, 118 (D.C. Cir. 2013); see also Nat'l Tel. Coop. Ass'n v. FCC, 563 F.3d 536, 541 (D.C. Cir. 2009) (cataloging the "many times" when the D.C. Circuit has noted the "highly deferential" nature of arbitrary and capricious review).




	212.
	See State Farm, 463 U.S. at 43.




	213.
	See  CRS Congressional Distribution Memorandum, Judge Merrick Garland, supra note 141.




	214.
	See infra "Environmental Law." See, e.g., Grand Canyon Air Tour Coal. v. FAA, 154 F.3d 459-60 (D.C. Cir. 1998) (Garland, J.) ("We ... uphold the rule ... not because we necessarily believe the rule is 'just right,' but because we defer to the agency's reasonable exercise of its judgment and technical expertise....").




	215.
	706 F.3d 438, 452 (D.C. Cir. 2013).




	216.
	Id. at 450 (internal quotations omitted). See 21 U.S.C. §812(b)(3)-(5); Drug Enf't Admin. (DEA), Denial of Petition to Initiate Proceedings to Reschedule Marijuana, 76 Fed. Reg. 40552 (July 8, 2011).




	217.
	Transcript of Oral Argument, Americans for Safe Access v. DEA, 706 F.3d 438 (D.C. Cir. 2013), https://www.cadc.uscourts.gov/recordings/recordings2013.nsf/8D0A87D269BCD0C285257BC90058DF5D/$file/10161211-1265.mp3/ ("Don't we have to defer to the agency, defer doesn't mean they win, but defer in the sense of ... we're not scientists, they are, to the definition of what is an adequate and well-controlled study.").




	218.
	725 F.3d 255, 257 (D.C. Cir. 2013). For background and analysis on other issues raised with regards to Yucca Mountain, see CRS Report R44151, Yucca Mountain: Legal Developments Relating to the Designated Nuclear Waste Repository, by [author name scrubbed] and [author name scrubbed].




	219.
	In re Aiken Cty., 725 F.3d at 268-69 (Garland, J., dissenting).




	220.
	Id. at 269.




	221.
	Id.




	222.
	Del. Dep't. of Nat. Res. & Envtl. Control v. EPA, 785 F.3d 1, 10-19 (2015) (panel holding that the EPA acted arbitrarily and capriciously when it modified CAA rules allowing backup generators to operate without emissions controls for up to 100 hours per year as part of an emergency demand-response program); Fox v. Clinton, 684 F.3d 67, 80 (D.C. Cir. 2012) (panel finding that because "the Department failed to provide any coherent explanation for its decision regarding the applicability of Section 1, the agency's action was arbitrary and capricious for want of reasoned decisionmaking"); Int'l Union, United Mine Workers of Am. (UMWA) v. Mine Safety & Health Admin., 626 F.3d 84, 93 (D.C. Cir. 2010) (panel finding that "[t]he training provision is nonetheless arbitrary and capricious because, as the UMWA contends, it defies the expert record evidence and is unexplained"); Am. Farm Bureau Fed'n v. EPA, 559 F.3d 512, 524 (D.C. Cir. 2009) (concluding that the EPA failed reasonably to explain why it believes its standard will provide an appropriate degree of protection from the health effects of short-term exposure to particulate matter); Dep't of State v. Coombs, 482 F.3d 577, 581 (D.C. Cir. 2007) (panel finding that "[t]he Board does not appear to have even considered whether it is reasonable to require reinstatement of such an employee, in light of the demands of the Foreign Service. We think such an omission makes the Board's decision arbitrary and capricious").




	223.
	460 F.3d 1, 9-12 (D.C. Cir. 2006).




	224.
	Id. at 9. In particular, the Alpharma court found that the agency's choice of the appropriate dosage used in its study contradicted agency statements that a bioequivalence study must use the highest approved dosage. Id. at 10. In addition, in the view of the majority, the agency failed to explain why its choice of dosage was appropriate. Id. at 11.




	225.
	See supra "Statutory Interpretation."




	226.
	See Scalia, Judicial Deference to Administrative Interpretations, supra note 161, at 521 ("One who finds more often (as I do) that the meaning of a statute is apparent from its text and from its relationship with other laws, thereby finds less often that the triggering requirement for Chevron deference exists. It is thus relatively rare that Chevron will require me to accept an interpretation which, though reasonable, I would not personally adopt.") (emphasis in original). This is not to imply that Justice Scalia was necessarily less likely to defer to agencies when he did find statutory ambiguity, or skeptical of affording deference to agency decisions. See Thomas W. Merrill, Textualism and the Future of the Chevron Doctrine, 72 Wash. U. L. Q. 351, 353 (1994) ("Although Chevron itself was decided before Justice Scalia joined the Court, he has long been perceived as the Court's most enthusiastic partisan of the two-step method associated with the decision."); Michael Herz, Textualism and Taboo: Interpretation and Deference for Justice Scalia, 12 Cardozo L. Rev. 1663, 1663 (1991) ("Justice Scalia is a fierce, sometimes strident defender of Chevron."). But see Perez v. Mortg. Bankers Ass'n, --- U.S. ---, 135 S. Ct. 1199, 1211 (2015) (Scalia, J., concurring) ("Heedless of the original design of the APA, we have developed an elaborate law of deference to agencies' interpretations of statutes and regulations.").




	227.
	See, e.g., Baze v. Rees, 553 U.S. 35, 87 (2008) (Scalia, J., concurring in judgment) ("This conclusion [that the death penalty violates the Eight Amendment] is insupportable as an interpretation of the Constitution, which generally leaves it to democratically elected legislatures rather than courts to decide what makes significant contribution to social or public purposes."); Ring v. Arizona, 536 U.S. 584, 610 (2002) (Scalia, J., concurring) ("What compelled Arizona (and many other states) to specify particular 'aggravating factors' that must be found before the death penalty can be imposed was the line of this Court's cases beginning with Furman v. Georgia. In my view, that line of decisions had no proper foundation in the Constitution."). For further discussion of Justice Scalia's jurisprudence on capital punishment, see CRS Scalia report, supra note 9, at 10-12.




	228.
	Glossip v. Gross, --- U.S. ---, 135 S. Ct. 2726, 2776-77 (2015) (Breyer, J., dissenting). Justice Ginsburg joined in Justice Breyer's dissent in Glossip. Previously, certain other Justices on the Court shared similar views. See, e.g., Baze, 553 U.S. at 86 (Stevens, J., concurring) ("I have relied on my own experience in reaching the conclusion that the imposition of the death penalty represents 'the pointless and needless extinction of life with only marginal contributions to any discernible social or public purposes. A penalty with such negligible returns to the State [is] patently excessive and cruel and unusual punishment violative of the Eighth Amendment.'") (quoting Furman v. Georgia, 408 U.S. 238, 312 (1972)).




	229.
	See, e.g., District of Columbia: General Information, Death Penalty Info. Center, (2016), http://www.deathpenaltyinfo.org/district-columbia.




	230.
	18 U.S.C. §3235 ("The trial of offenses punishable with death shall be had in the county where the offense was committed, where that can be done without great inconvenience.").




	231.
	See generally supra "Administrative Law" and infra "Environmental Law."




	232.
	See, e.g., Confirmation Hearings on Federal Appointments, supra note 5, at 1062 (1995) (Judge Garland noting his prior work as a prosecutor in death penalty cases in the 1995 hearing on his nomination). He did not specify which cases were involved, but Oklahoma City bomber Timothy McVeigh was executed. See, e.g., Defiant McVeigh Dies in Silence, BBC News (June 11, 2001), http://news.bbc.co.uk/2/hi/1382602.stm.




	233.
	Confirmation Hearings on Federal Appointments, supra note 5, at 1062.




	234.
	See CRS Scalia report, supra note 9, at 12-15.




	235.
	See, e.g., Comcast Corp. v. Behrend, --- U.S. ---, 133 S. Ct. 1426 (2013);  Wal-Mart v. Dukes, 564 U.S. 338 (2011); AT&T Mobility v. Concepcion, 563 U.S. 333 (2011).




	236.
	See, e.g., Mut. Pharm. v. Bartlett, --- U.S. ---, 133 S. Ct. 2466, 2480 (2013); PLIVA, Inc. v. Mensing, 564 U.S. 604, 606 (2011); Bruesewitz v. Wyeth LLC, 562 U.S. 223, 232 (2011).




	237.
	See, e.g., Janus Capital Grp., Inc. v. First Derivative Traders, 564 U.S. 135 (2011); Schindler Elevator Corp. v. United States ex rel. Kirk, 563 U.S. 401 (2011).




	238.
	See, e.g., Lee Epstein, William M. Landes, & Hon. Richard A. Posner, How Business Fares in the Supreme Court, 97 Minn. L. Rev. 1431, 1472 (2013) ("Whether measured by decisions or Justices' votes, a plunge in warmth toward business during the 1960s (the heyday of the Warren Court) was quickly reversed; and the Roberts Court is much friendlier to business than either the Burger or Rehnquist Courts, which preceded it, were.").




	239.
	See James B. Stewart, On Business Issues, Republicans Might Want a Justice Garland, N.Y. Times (March 24, 2016), http://www.nytimes.com/2016/03/25/business/on-business-issues-republicans-might-want-a-justice-garland.html?_r=0 ("Memo to the Republican senators who refuse to consider President Obama's Supreme Court nominee, Merrick Garland: When it comes to business issues, Judge Garland is about as good as you could hope for. That's because if there is any overriding philosophy in Judge Garland's writing and opinions, dating to his earliest law review articles, it is judicial restraint—a deference to decisions by elected officials and those they appoint.").




	240.
	One study noted that in 22 appeals involving decisions of the National Labor Relations Board (NLRB), Judge Garland sided with the agency to find that an employer had committed an unfair labor practice in all but four cases. See Hannah Belitz, The Supreme Court Vacancy and Labor: Merrick Garland, On Labor (February 23, 2016), https://onlabor.org/2016/02/23/the-supreme-court-vacancy-and-labor-merrick-garland-2/.




	241.
	See Juanita Duggan, We Oppose Judge Garland's Confirmation, Wall Street J. (March 16, 2016), http://www.wsj.com/articles/we-oppose-judge-garlands-confirmation-1458169299 ("After studying his extensive record, the National Federation of Independent Business believes that Judge Garland would be a strong ally of the regulatory bureaucracy, big labor and trial lawyers.").




	242.
	See Stewart, supra note 239; see also supra "Predicting Nominees' Future Decisions on the Court."




	243.
	See generally Stewart, supra note 239 (noting that many of Judge Garland's labor law decisions were unanimous and had the support of more conservative or even libertarian members of the D.C. Circuit).




	244.
	 See generally "Predicting Nominees' Future Decisions on the Court."




	245.
	See In re Rail Freight Fuel Surcharge Antitrust Litig., 725 F.3d 244, 255 (D.C. Cir. 2013); see also DL v. District of Columbia, 713 F.3d 120, 125-26 (D.C. Cir. 2013).




	246.
	See In re Johnson, 760 F.3d 66, 76 (D.C. Cir. 2014).




	247.
	Similar conclusions can be made with respect to Judge Garland's votes on substantive issues of civil liability. For example, he has participated in several unanimous cases that interpreted D.C. law with mixed results for the plaintiffs. E.g., Sigmund v. Starwood Urban Retail VI, LLC, 617 F.3d 512 (D.C. Cir. 2010) (finding that a parking garage did not have increased awareness of violent, armed assault for purposes of a negligence claim); Kassem v. Wash. Hosp. Ctr., 513 F.3d 251 (D.C. Cir. 2008) (finding that a discharged employee had successfully stated a claim for intentional infliction of emotional distress under DC law); Daskalea v. District of Columbia, 227 F.3d 433 (D.C. Cir. 2000) (finding that DC law would not authorize the imposition of punitive damages for negligent supervision on the facts before the court).




	248.
	E.g., Oneok, Inc. v. Learjet, Inc., --- U.S. ---, 135 S. Ct. 1591 (2015); Mut. Pharm. Co., Inc. v. Bartlett, --- U.S. ---, 133 S. Ct. 2466 (2013); Kurns v. R.R. Friction Prods. Corp., --- U.S. ---, 132 S. Ct. 1261 (2012); PLIVA, Inc. v. Mensing, 564 U.S. 604 (2011); Wyeth v. Levine, 555 U.S. 555 (2009).




	249.
	580 F.3d 1, 17 (D.C. Cir. 2009) (Garland, J., dissenting), cert. denied, 564 U.S. 1037 (2011).




	250.
	Id. at 2.




	251.
	Id.




	252.
	Id. at 3.




	253.
	Id. at 4.




	254.
	28 U.S.C. §§2671-2680.




	255.
	28 U.S.C. §2680(a), (j).




	256.
	28 U.S.C. §2671.




	257.
	Saleh v. Titan Corp., 580 F.3d 1, 5 (D.C. Cir. 2009); see also Boyle v. United Techs. Corp.,  487 U.S. 500, 507-08 (1988); CRS Report R43462, Tort Suits Against Federal Contractors: Selected Legal Issues, by [author name scrubbed]. The suit in Boyle alleged that the manufacturer of a helicopter for the government was liable for a design defect that resulted in the death of a U.S. Marine. 487 U.S. at 502-03. Noting that the alleged defect was part of the product specifications the government had provided to the contractor, the Court determined that allowing the suit to proceed against the contractor would conflict with a federal requirement set forth in the contract. Id. at 511-12. Notably, the Boyle Court found that a lesser degree of conflict between state and federal law is required to find preemption in areas involving "uniquely federal interests" such as the procurement of equipment by the government.  Id. at 504-07. Writing for a majority of the Court, Justice Scalia found that allowing the suit against the contractor would have the same effect as allowing the plaintiff to sue the government for its decision to require the defective design. Id. at 511-12. However, as evidenced by the discretionary function exception to the FTCA, the government has not waived sovereign immunity with respect to these claims. Id. at 511. Therefore, preemption of the state cause of action is required; to permit otherwise would, in the opinion of the Court, frustrate the purpose of Congress's choice to exclude these suits from its waiver of sovereign immunity. Id. at 512.




	258.
	Saleh, 580 F.3d  at 32.




	259.
	28 U.S.C. §2680(j).




	260.
	Saleh, 580 F.3d at 7.




	261.
	Id. at 32 (Garland, J., dissenting).




	262.
	Id. at 24 (distinguishing Koohi v. United States, 976 F.2d 1328 (9th Cir. 1992), which had found a tort suit against the manufacturer of a weapons system that shot down a civilian aircraft during authorized military action to be preempted). If the military had authorized or directed the defendants' actions at Abu Ghraib, Judge Garland acknowledged that preemption of the state claims may be warranted. Id. at 34.




	263.
	Id. at 23-24 (citing Wyeth v. Levine, 555 U.S. 555, 565 (2009)).




	264.
	See, e.g.,  PLIVA, Inc. v. Mensing, 564 U.S. 604, 621 (2011) (plurality opinion) (Thomas, J., joined by Roberts, C.J., & Scalia & Alito, JJ.) (arguing that the presumption against preemption is inappropriate in implied preemption matters); Cipollone v. Liggett Grp., 505 U.S. 504, 548 (1992) (Scalia, J., dissenting) (arguing against the use of the presumption to foreclose implied preemption where Congress provides an express preemption clause).




	265.
	Saleh, 580 F.3d at 21.




	266.
	See Garland, Antitrust and State Action, supra note 87, at 488. In this vein, it might be argued that Judge Garland, who was unpersuaded by the argument that federal antitrust law should be read to preempt economically inefficient state laws, id. at 487-88 ("The judiciary should not interfere under the aegis of the antitrust laws with a state's political decision, however misguided it may be, to substitute regulation for the operation of the market."), may similarly find unconvincing arguments that federal law should displace state laws, such as the common law tort system, that may interfere with optimal market conditions. See, e.g., Wyeth, 555 U.S. at 626 (Alito, J., dissenting) (arguing that state juries are "ill equipped" to perform the necessary cost-benefit-balancing function necessary to determine whether a human drug should be introduced into commerce).




	267.
	42 U.S.C. §1981a(b)(1).




	268.
	Kolstad v. Am. Dental Ass'n, 139 F.3d 958, 964-65 (D.C. Cir. 1998) (en banc), rev'd 527 U.S. 526 (1999).




	269.
	Id. at 964-65.




	270.
	Id. at 973 (Tatel, J., dissenting). The dissent acknowledged that common law principles of agency may result in a finding that the employer is not liable for the employee's discriminatory conduct. Id. at 974.




	271.
	153 F.3d. 731 (D.C. Cir. 1998).




	272.
	Id. at 748 (Henderson, J., dissenting).




	273.
	Id. at 742. Instead, the majority held that the plaintiff must provide evidence that the defendant "know[s] ... that [the] plaintiff is engaged in protected activity as defined above—that is, in activity that reasonably could lead to a False Claims Act case." Id. On this point, Judge Henderson dissented. Id. at 748 ("Such a showing requires a plaintiff to have put the employer on notice not only that he is investigating fraud but also that the fraud is against the federal government, so as to potentially support a qui tam suit or a direct suit by the government.") (emphasis in original).




	274.
	380 F.3d 488, 490 (D.C. Cir. 2004).




	275.
	Id. at 502 (Garland, J., dissenting).




	276.
	See CRS Scalia report, supra note 9, at 15-16; see also Obergefell v. Hodges, --- U.S. ---, 135 S. Ct. 2584, 2626 (2015) (Scalia, J., dissenting); United States v. Windsor, --- U.S. ---, 133 S. Ct. 2675, 2698 (2013) (Scalia, J., dissenting); Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701 (2007); Grutter v. Bollinger, 539 U.S. 306, 378 (2003) (Scalia, J., dissenting).




	277.
	Kolstad v. Am. Dental Ass'n, 139 F.3d 958 (1998) (en banc).




	278.
	Id. at 60. Title VII, which prohibits employment discrimination on the basis of race, color, national origin, sex, or religion, is codified as amended at 42 U.S.C. §§2000e et seq.




	279.
	Kolstad, 139 F.3d at 970-71.




	280.
	527 U.S. 526, 534-35 (1999).




	281.
	Id. at 536. The Court, however, also found that "in the punitive damages context, an employer may not be vicariously liable for the discriminatory employment decisions of managerial agents where these decisions are contrary to the employer's good-faith efforts to comply with Title VII." Id. at 545 (internal citations omitted).




	282.
	See, e.g., Steele v. Schafer, 535 F.3d 689 (2008) (reinstating an employee's Title VII hostile work environment and retaliation claims); Czekalski v. Peters, 475 F.3d 360 (2007) (reviving an employee's Title VII claim that her reassignment was due to sex discrimination); Sparrow v. United Air Lines, Inc., 216 F.3d 1111 (2000) (reversing a lower court's decision to dismiss a plaintiff's race discrimination claim for failure to establish a prima facie case); Aka v. Wash. Hosp. Ctr., 156 F.3d 1284 (1998) (allowing an employee's age and disability discrimination claims to proceed); but see, Duncan v. Washington Metro. Area Transit Author. (WMATA), 240 F.3d 1110 (2001) (vacating a jury's verdict in favor of an employee's claim under the Americans with Disabilities Act).




	283.
	See, e.g., Crawford v. Washington, 541 U.S. 36, 61 (2004) (recognizing broad Confrontation Clause rights for criminal defendants); Johnson v. United States, --- U.S. ---, 135 S. Ct. 2551, 2555 (2015) (invalidating a federal criminal statute in the face of a Due Process challenge).




	284.
	See, e.g., Maryland v. Shatzer, 559 U.S. 98, 110 (2010) (limiting the right to counsel rule for confined prisoners); Hudson v. Michigan, 547 U.S. 586, 599 (2006) (holding that a violation of the knock-and-announce rule does not require suppression of evidence).




	285.
	See generally CRS Scalia report, supra note 9, at 16-19.




	286.
	FJC Garland, supra note 2.




	287.
	See David A. Graham, How Did the Oklahoma City Bombing Shape Merrick Garland?, Atlantic (March 17, 2016), http://www.theatlantic.com/politics/archive/2016/03/merrick-garland-oklahoma-city-bombing-supreme-court/474090/; Nina Totenberg, Out of the Horror in Oklahoma City, Merrick Garland Forged the Way Forward,  (April 19, 2016), http://www.npr.org/2016/04/19/474689286/out-of-the-horror-in-oklahoma-city-merrick-garland-forged-the-way-forward.




	288.
	See, e.g., Eric Posner, Merrick Garland Would Shift the Court Decisively Leftward, Salon (March 17, 2016), http://www.slate.com/articles/news_and_politics/jurisprudence/2016/03/merrick_garland_would_shift_the_supreme_court_left_a_lot.html ("Garland was a prosecutor, and may well be less sympathetic to criminal defendants than most liberal are.");  Lincoln Caplan, Merrick Garland, President Obama's Sensible Supreme Court Choice, New Yorker (March 16, 2016), http://www.newyorker.com/news/news-desk/president-obamas-sensible-supreme-court-choice (noting how Judge Garland's time as a prosecutor has influenced his work as a judge); Dara Lind, One Tweet That Shows Why Some Liberals Are Worried About Merrick Garland, Vox (March 16, 2016), http://www.vox.com/2016/3/16/11246258/merrick-garland-prosecutor ("In Garland's case, the issue that gives him so much cred with conservatives is the very issue that gives liberals pause: criminal justice. Garland is a former prosecutor with a tough-on-crime record.").




	289.
	Charlie Savage, In Criminal Rulings, Garland Has Usually Sided with Law Enforcement, N.Y. Times (March 22, 2016), http://www.nytimes.com/2016/03/23/us/politics/merrick-garland-supreme-court-nominee.html?_r=0 ("Of 14 criminal cases identified by the New York Times in which Judge Garland voted differently from at least one fellow judge, he came down in favor of law enforcement 10 times."); Tom Goldstein, The Potential Nomination of Merrick Garland, SCOTUSblog (April 26, 2010), http://www.scotusblog.com/2010/04/the-potential-nomination-of-merrick-garland/ (noting that "in ten criminal cases, Judge Garland ha[d] disagreed with his more-liberal colleagues; in each, he adopted the position that was more favorable to the government or declined to reach a question on which the majority adopted the more favorable position"); Daniel Denvir, Inside Merrick Garland's Troubling Record: Why He Could Take the Supreme Court Right in One Very Important Regard, Salon (Mar. 17, 2016), http://www.salon.com/2016/03/17/inside_merrick_garlands_bleak_record_why_he_could_take_the_supreme_court_right_in_one_very_important_regard/ ("Garland's record is particularly troubling when it comes to his deference to police and prosecutors, including the suppression of evidence allegedly obtained by way of an unconstitutional police search."); Totenberg, supra note 100 ("On the appeals court, Garland has been a moderate liberal, with a definite pro-prosecution bent in criminal cases. Indeed, his views in the area of criminal law are considerably more conservative than those of the man he would replace, Justice Antonin Scalia.").




	290.
	Perhaps countering the viewpoint that Judge Garland has been visibly supportive of the government's position in criminal procedure cases, in 2010, Judge Garland voted not to rehear the government's appeal in the Global Positioning System tracking case, United States v. Jones. See 625 F.3d 766 (D.C. Cir. 2010). Nonetheless, Judge Garland has, at times, been more sympathetic to the government's position in criminal cases than colleagues whom some view as more liberal or libertarian in their judicial philosophies. In the context of sentencing decisions, in at least two cases, a colleague criticized Judge Garland for deferring too much to the government's position in at least two cases.  See, e.g., United States v. Bigley, 786 F.3d 11, 17 (D.C. Cir. 2015) (Brown, J., concurring); United States v. Riley, 376 F.3d 1160, 1176-78 (D.C. Cir. 2004) (Rogers, J., dissenting). Judge Garland also once authored an opinion dissenting from the majority's decision (authored by Judge Rogers and joined by Judge Edwards) to grant the defendant a new trial on the grounds that the prosecutor had substantially misstated the evidence during closing argument, and the jury instructions had not adequately cured the resulting prejudice. See United States v. Watson, 171 F.3d 695, 703 (D. C. Cir. 1999). In dissent, Judge Garland asserted that the prosecutor's mistake was not sufficiently egregious to warrant reversing the defendant's conviction because, at the time of the trial in 1999, transcripts of witness testimony were unavailable during closing arguments, making "[i]nnocent mistakes of recollection ... inevitable and hardly uncommon[;]" "[i]n the end, the jury's memory of what a witness actually said provides the corrective for errors made by the parties." See id. at 703-04 (Garland, J., dissenting). Yet Judge Garland also recognized that "[i]t may well be that in the not-too-distant future even routine criminal trials will have the benefit of real-time transcripts of witness testimony," and "[w]hen that day comes, disputes over testimony will be resolved by reference to transcripts rather than memories." See id. at 708-09. Thus, given recent advances in technology, it is hard to predict whether Judge Garland would continue to give the prosecution the benefit of doubt if a prosecutor made similar misstatements today or in the future.




	291.
	In 2015, for example, according to DOJ statistics, the federal government prevailed in 6,777 of 7,191 criminal appeals. See generally U.S. DOJ, Office of the United States Attorneys, Annual Statistical Reports (Years 2013-2015), https://www.justice.gov/usao/resources/annual-statistical-reports (click on links for 2013, 2014, and 2015 and go to Table 7). In 2014, the government prevailed in 7,197 of 7,622 criminal appeals. Id. For an examination of this trend in federal criminal law, see Hon. Alex Kozinski, Criminal Law 2.0, 44 Geo, L.J. Ann. Rev. Crim Proc. iii (2015) ("[W]e like to boast that our criminal justice system is heavily tilted in favor of criminal defendants because we'd rather that ten men go free than an innocent man be convicted. There is reason to doubt it."); Angela J. Davis, Federal Proscutors [sic] Have Way Too Much Power, NY Times (January 14, 2015), http://www.nytimes.com/roomfordebate/2012/08/19/do-prosecutors-have-too-much-power/federal-proscutors-have-way-too-much-power (alleging that government prosecutors "control the criminal justice system"; the "Supreme Court has consistently deferred to prosecutors in a series of cases"; and charges are "rarely" brought against misbehaving prosecutors); Cassandra Burke Robertson, The Right to Appeal, 91 N.C. L. Rev. 1219, 1227 (2013) (noting that most criminal defendants lose on direct appeal); Christopher M. Johnson, Post-Trial Judicial Review of Criminal Convictions: A Comparative Study of the United States and Finland, 64 Me. L. Rev. 425, 472-73 (2012) ("[T]he United States requires courts engaged in [appellate] review of a conviction to enter upon the task in a spirit of substantial deference to the trial court fact-finder.").




	292.
	For a discussion on why nonunanimous opinions may provide more insight into a nominee's prior judicial record, see  "Predicting Nominees' Future Decisions on the Court."




	293.
	334 F.3d 1161, 1173 (2003) (Rogers, J., dissenting).




	294.
	See U.S. Const. amend. IV.




	295.
	Brown, 343 F.3d at 1162-63. In Brown, two officers, arriving at the scene where a shooting had reportedly occurred several hours earlier, noticed a suspicious-looking car in the parking lot where the shooting is said to have occurred. Id. at 1162. Although this vehicle was not the one pointed out by a witness, the officers approached the vehicle after its occupants made several movements that the officers viewed as suspicious. Id. at 1162-63. Hearing no response when he tapped on the rear window, one officer opened the vehicle door, purportedly to ensure the officers' safety. Id. at 1163. Subsequently, the officer opened the car's locked trunk, finding a firearm that became the basis for the defendant's prosecution for being a felon in possession of a firearm in violation of federal statute. Id.




	296.
	392 U.S. 1 (1967). In Terry, the Supreme Court construed the Fourth Amendment as permitting police officers to undertake investigatory stops if they have a reasonable suspicion of criminal activity, and to conduct protective searches for weapons if they have a reasonable fear for their safety. See id.at 30.




	297.
	Id. at 1165-68.




	298.
	In dissent, Judge Rogers argued that, while the officers might have had a generalized suspicion that the car's occupants posed a danger to police, they did not have a sufficiently particularized suspicion of danger, as required under Terry. Id. at 1173 (Rogers, J., dissenting).




	299.
	Id. at 1166.




	300.
	Id. (citing  Whren v. United States, 517 U.S. 806, 813 (1996)).




	301.
	See, e.g., Janet Koven Levit, Pretextual Traffic Stops: United States v. Whren and the Death of Terry v. Ohio, 28 Loy. U. Chi. L.J. 145, 174 (1996) (arguing that the objective standard set forth in Whren increased the risk that the police will be able to conduct suspicionless stops through post-hoc pretexual justifications).




	302.
	187 F.3d 663, 669 (D.C. Cir. 1999).




	303.
	Id. ("To the contrary, we must defer to his 'quick decision as to how to protect himself and others from possible danger.'") (quoting Terry, 392 U.S. at 28).




	304.
	Id. at 670 ("Thus, [the police officer's] actual motives for conducting the search were not relevant as long as his actions were objectively reasonable.").




	305.
	See supra "Role of the Judiciary" (noting that Judge Garland's jurisprudence strives not to have the court overreach in any particular case).




	306.
	483 F.3d 836 (D.C. Cir. 2007).




	307.
	See United States v. Robinson, 414 U.S. 218, 236 (1973).




	308.
	483 F.3d at 837.




	309.
	Id. at 843-44 (Rogers, J., dissenting).




	310.
	Knowles v. Iowa, 525 U.S. 113 (1998).




	311.
	Powell, 483 F.3d at 839-40  (quoting Rawlings v. Kentucky, 448 U.S. 98, 111 (1980)).




	312.
	This interpretation is supported by a passage from the majority opinion which noted that, even if subsequent Supreme Court jurisprudence could be read to undermine Rawlings, "[i]f a precedent of [the Supreme] Court has direct application in a case, yet appears to rest on reasons rejected in some other line of decisions, the Court of Appeals should follow the case which directly controls, leaving to [the Supreme] Court the prerogative of overruling its own decisions." Id. at 841-42.




	313.
	529 F.3d 1119 (D.C. Cir. 2008) (en banc).




	314.
	Id. at 1127 (Edwards, J., joined by Brown, Griffith, Rogers, & Tatel, JJ.).




	315.
	Id. at 1149 (Kavanaugh, J., dissenting, joined by Henderson, Randolph, & Sentelle, JJ.).




	316.
	Id. at 1141 (Edwards, J., joined by Garland & Ginsburg, JJ.).




	317.
	Id. at 1149 (Kavanaugh, J., dissenting) ("Unlike the other nine judges on the en banc panel, Judges Ginsburg and Garland have not reached that legal question: In their view, the facts of this case do not present it. They thus do not join Part III(A)-(C) of Judge Edwards's opinion on the show-up issue; but they also do not join Part II(B) of our opinion. On the show-up issue, they join only the single, fact-bound paragraph in Part III(D) of Judge Edwards's opinion, thereby making Part III(D) the entirety of the majority's opinion on that issue.").




	318.
	See, e.g., United States v. Caso, 723 F.3d 215, 219 (D.C. Cir. 2013) (assuming, without deciding, two legal questions before ruling on a narrower third ground); United States v. Andrews, 532 F.3d 900, 909 (D.C. Cir. 2008) (declining to create a new circuit rule post-United States v. Booker, 543 U.S. 220 (2005),  concerning whether the Ex Post Facto Clause  prohibits the use of the version of the Guidelines Manual in effect at the time of sentencing if that manual would yield a sentence higher than that under the Guidelines Manual that was in effect at the time of the illegal conduct, and concluding that no plain error occurred).




	319.
	Caso, 723 F.3d at 219.




	320.
	--- U.S. ---, 133 S. Ct. 2072 (2013) (holding that the Ex Post Facto Clause is violated when a defendant is sentenced under the version of the Guidelines that provides a higher sentencing range than the Guidelines in effect at the time when the defendant committed the illegal act).




	321.
	See United States v. Andrews, 532 F.3d 900, 909 (D.C. Cir. 2008) (internal quotation marks, alterations, and citations omitted).




	322.
	The term "Booker error" refers to the Supreme Court's landmark 2005 ruling in United States v. Booker, 543 U.S. 220 (2005), which held that the Sixth Amendment right to jury trial generally requires that only facts admitted by a defendant, or proved beyond a reasonable doubt to a jury, be used to calculate a sentence, making the sentencing guidelines functionally discretionary for trial judges. Id. at 226-27.




	323.
	See United States v. Branham, 515 F.3d 1268, 1277-79 (D.C. Cir. 2008).




	324.
	See id. at 1278.




	325.
	United States v. Burwell, 690 F.3d 500, 515 (2012) (en banc).




	326.
	Id. at 513. Nonetheless, while Judge Garland voted for the government's position in these cases, his vote in Burwell could be attributable to the fact that the defendant had requested the court to overturn long-standing circuit precedent, rather than a penchant to agree with the government's position. Id. at 515 (noting stare decisis concerns with the dissent's position).




	327.
	Id. at 519 (Rogers, J., dissenting); id. at 527 (Kavanaugh, J., dissenting, joined by Tatel, J.).




	328.
	571 F.3d 1282, 1288 (D.C. Cir. 2009).




	329.
	616 F.3d 544 (D.C. Cir. 2010).




	330.
	Id. at 560.




	331.
	475 F.3d 1319 (D.C. Cir. 2007) (en banc).




	332.
	Id. at 1333 (Garland, J., dissenting).




	333.
	Id. at 1324.




	334.
	Id. at 1338 (Garland, J., dissenting).
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	394.
	See U.S. Const. amend. X.




	395.
	Id. at art. I, §8, cl. 1.




	396.
	Id. at art. I, §8, cl. 3.




	397.
	Id. at amend. XI.




	398.
	See New York v. United States, 505 U.S. 144, 177 (1992).




	399.
	See Printz v. United States, 521 U.S. 898, 919 (1997).




	400.
	U.S. Const. amend. X. ("The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.").




	401.
	Miss. Comm'n on Envtl. Quality v. EPA, 790 F.3d 138, 174-75 (D.C. Cir. 2015) (per curiam opinion joined by Garland, C.J., Henderson & Srinivasan, JJ.) (internal citations and quotations omitted).




	402.
	See, e.g., id. at 176-80; Barbour v. WMATA, 374 F.3d 1161, 1164-70 (D.C. Cir. 2004).




	403.
	Miss. Comm'n,  790 F.3d at 174-80.




	404.
	South Dakota v. Dole, 483 U.S. 203, 207-08 (1987).




	405.
	567 U.S. __, 132 S. Ct. 2566 (2012).




	406.
	Miss. Comm'n, 790 F.3d at 176-77 (citing NFIB, 132 S. Ct. at 2604).




	407.
	Id. at 178 (citing NFIB, 132 S. Ct. at 2604-05).




	408.
	Id. at 179.




	409.
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	437.
	Rancho Viejo, 334 F.3d at 1160 (Roberts, J., dissenting from denial of reh'ing en banc) (emphasis in original).




	438.
	Id. (quoting GDF Realty Invs., Ltd. v. Norton, 326 F.3d 622, 634-35 (5th Cir. 2003)). Judge Roberts's dissent from rehearing was premised on the idea that Lopez and Morrison were facial challenges to a federal statute, which, under United States v. Salerno, 481 U.S 739 (1987), meant that the Court in striking down these laws was of the view that there were no circumstances in which the laws could be constitutionally applied. 334 F.3d at 1160 (Roberts, J., dissenting). On this basis, Judge Roberts concluded that the appropriate focus could not be on whether the challenged regulation substantially affects interstate commerce; otherwise, "if the defendant in Lopez possessed the firearm because he was part of an interstate ring," there would be a circumstance where the law in Lopez could be applied constitutionally. Id.

Although the future Chief Justice felt Judge Garland's approach was inconsistent with Supreme Court precedent, Judge Roberts himself differed in tone and approach from Judge Sentelle in his dissent, suggesting that Judge Garland had "faithfully applied" D.C. Circuit precedent as established in National Association of Home Builders (NAHB) v. Babbitt, 130 F.3d 1041 (D.C. Cir. 1997). Rancho Viejo, 334 F.3d at 1160 (Roberts, J., dissenting). Judge Roberts further noted, however, that he viewed en banc review as "appropriate" in this case because the panel's approach in NAHB "conflicts with the opinion of a sister circuit—a fact confirmed by that circuit's quotation from the NAHB dissent. Such review would also afford the opportunity to consider alternative grounds for sustaining application of the Act that may be more consistent with Supreme Court precedent." Id. In particular, Judge Roberts suggested that the law in question in Rancho Viejo could be sustained on alternate grounds; namely, that a species that resides wholly within one state can have a substantial effect on interstate commerce. Id. 
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	See, e.g., Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 54 (1996).




	440.
	Watters v. WMATA, 295 F.3d 36, 40 (D.C. Cir. 2002) (holding that a provision that made WMATA liable "for its contracts and for its torts and those of its ... agents" fell "far short of a clear and unequivocal waiver of WMATA's immunity against attorney's charging liens.").




	441.
	Barbour v. WMATA, 374 F.3d 1161, 1164 (D.C. Cir. 2004).




	442.
	Id. at 1166-67.




	443.
	See Garcia v. S.U.N.Y. Health Scis. Ctr., 280 F.3d 98 (2d Cir. 2001).




	444.
	See CRS Scalia report, supra note 9, at 22-24 (noting that "Justice Scalia viewed federalism ... to be 'one of the Constitution's structural protections of liberty'") (quoting Printz v. United States, 521 U.S. 898, 921 (1997) (Scalia, J.)).




	445.
	See, e.g., Levitan v. Ashcroft, 281 F.3d 1313, 1315 (D.C. Cir. 2002) (Edwards, J., joined by Garland & Henderson, JJ.) (reversing the district court's decision, which had granted summary judgment to uphold a prison regulation prohibiting inmates' consumption of wine as a religious sacrament under the Free Exercise Clause and remanding the case for further consideration); Henderson v. Kennedy, 253 F.3d 12, 13-19 (D.C. Cir. 2001) (Randolph, J., Garland & Henderson, JJ.) (affirming the district court's decision, which had granted summary judgment upholding a generally applicable restriction limiting commercial transactions, including the sale of religious items, on the National Mall under constitutional and statutory religious freedom claims), reh'g denied, 265 F.3d 1072 (D.C. Cir. 2001), cert. denied, 535 U.S. 986 (2002).
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	772 F.3d 229 (D.C. Cir. 2014), reh'g en banc denied, 808 F.3d 1 (D.C. Cir. 2015), cert. granted, --- U.S. ---, 136 S. Ct. 446 (2015).




	447.
	Priests for Life, 772 F.3d at 237. For further discussion of the requirement and related litigation, see CRS Report R44422, Nonprofit Challenges to the Contraceptive Coverage Requirement: The Meaning of Substantial Burdens on Religious Exercise Under the Religious Freedom Restoration Act, by [author name scrubbed].




	448.
	See Priests for Life v. UHHS, 808 F.3d 1 (D.C. 2015) (denying reh'ing en banc).




	449.
	Id.




	450.
	See supra "Predicting Nominees' Future Decisions on the Court" (discussing the value of interpreting a judge's votes to grant or deny a rehearing en banc).




	451.
	In addition to Priests for Life, the Court has consolidated six other cases for its review, each raising similar claims.  See Zubik v. Burwell, No. 14-1418, 577 U.S. __, 136 S. Ct. 444 (2015).




	452.
	See CRS Legal Sidebar WSLG1534, Supreme Court, Seemingly Divided at Oral Arguments, Requests Potential Compromises in Contraceptive Coverage Challenges, by [author name scrubbed].




	453.
	Nonetheless, Judge Garland's previous role in considering the case at the D.C. Circuit could result in him electing to recuse himself from the Court's reconsideration of the cases. Supreme Court Justices are not formally subject to a code of judicial conduct that governs recusal. See Admin. Office of the U.S. Courts, Code of Conduct for United States Judges, http://www.uscourts.gov/judges-judgeships/code-conduct-united-states-judges (last visited April 13, 2016); see also Letter from John Roberts, Chief Justice, U.S. Supreme Court, to Patrick J. Leahy, Chairman, U.S. Senate Committee on the Judiciary (February 17, 2012) (copy on file with CRS Legislative Attorney [author name scrubbed]). Federal law generally requires federal judges to recuse themselves in proceedings in which their impartiality may be questioned, among other reasons. See 28 U.S.C. §455. While this disqualification statute applies to Supreme Court Justices, it lacks an enforcement mechanism at that stage of litigation, meaning that there is no process by which Justices may be forced to recuse themselves. See  CRS Legal Sidebar WSLG600, Judicial Ethics and the U.S. Supreme Court, by [author name scrubbed].




	454.
	See FEC v. Nat'l Right to Work Comm'n, 459 U.S. 197 (1983) (noting exclusive jurisdiction in the D.C. district court under Section 309(a)(8)(A) of the Federal Election Campaign Act (FECA) of 1971 (codified, as amended, in 52 U.S.C. §30109(a)(8)(A)).




	455.
	On matters outside the context of First Amendment law, but touching on election law more broadly, it is notable that Judge Garland was a member of a three-judge panel of the U.S. District Court for the District of Columbia which issued an unsigned opinion that, among other things, denied preclearance under the Voting Rights Act (VRA), 52 U.S.C. §10304; 28 C.F.R. §51.10, to proposed changes in Florida voting law. See Florida v. United States, 885 F. Supp. 2d 299, 357 (D.D.C. 2012) (per curiam). For further discussion on preclearance and the VRA, see CRS Report R42482, Congressional Redistricting and the Voting Rights Act: A Legal Overview, by [author name scrubbed].
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	793 F.3d 1 (D.C. Cir. 2015) (en banc), cert. denied sub nom., Miller v. FEC, 136 S. Ct. 895 (2016).




	457.
	52 U.S.C. §30119(a); 11 C.F.R. §115.1(b). This FECA prohibition applies at any time between the earlier of when the request for proposals is sent out or contract negotiations commence, and the termination of negotiations or the completion of contract performance, whichever is later. See id. The term "contract" includes "[a] sole source, negotiated, or advertised procurement." 11 C.F.R. §115.1(c)(1).




	458.
	Under FECA, a traditional political action committee or PAC (also known as a "separate segregated fund"), as opposed to a super PAC, is permitted to make contributions to political parties and candidates, and is subject to contribution limits. 52 U.S.C. §§30116(a)(2); 30118(b)(2)(C).




	459.
	See Wagner, 793 F.3d at 3-4 ("In short, the plaintiffs challenge § 30119 only insofar as it bans campaign contributions by individual contractors to candidates, parties, or traditional PACs that make contributions to candidates and parties.").
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	Id. at 21-26. For further discussion, see CRS Legal Sidebar WSLG1335, D.C. Circuit Upholds Ban on Campaign Contributions by Federal Contractors, by [author name scrubbed].




	461.
	793 F.3d 1, 6 (D.C. Cir. 2015) (citing FEC v. Beaumont, 539 U.S. 146, 161-63 (2003); Citizens United v. FEC, 558 U.S. 310, 359 (2010) ("But the reason for applying strict scrutiny [in Citizens United] was not that the case involved a ban, but that it involved independent expenditures rather than contributions.").
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	793 F.3d at 14 (quoting Beaumont, 539 U.S. at 162 n.9 (2003)).




	463.
	See, e.g., McCutcheon v. FEC, --- U.S. ---, 134 S. Ct. 1434, 1459 (2014) (observing that, instead of the law that the Court held unconstitutional, Congress has "numerous alternative approaches available" to accomplish the same goals); Davis v. FEC, 554 U.S. 724, 742 (2008) (cautioning that it is "a dangerous business for Congress to use the election laws to influence the voters' choices"). See also Citizens United v. FEC, 558 U.S. 310, 460 (2010) (Stevens, J., concurring in part and dissenting in part) (characterizing the majority as not "show[ing] any deference to a coordinate branch of Government" and being "dismissive of Congress").
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	582 F.3d 1 (D.C. Cir. 2009).




	465.
	See id. at 22.




	466.
	Id. at 18. Judge Garland has exhibited similar sympathies for Congress's broader interests with respect to campaign finance regulation in cases outside of the context of the First Amendment. For instance, in Shays v. FEC, 528 F.3d 914 (D.C. Cir. 2008), Judge Garland joined a unanimous court in requiring the FEC to rewrite more stringent campaign finance regulations. Addressing one regulation, the court found it insufficient to further Congress's goal of prohibiting unregulated "soft money" from being used in connection with federal elections. Id. at 925.




	467.
	Although generally regulated as political committees under federal campaign finance law, super PACs, which are also known as independent expenditure-only committees, are not subject to contribution limits. For further discussion, see CRS Report R43719, Campaign Finance: Constitutionality of Limits on Contributions and Expenditures, by [author name scrubbed], at 8.




	468.
	599 F.3d 686 (D.C. Cir. 2010), cert. denied sub nom., Keating v. FEC, 562 U.S. 1003 (2010).




	469.
	See id. at 696.




	470.
	See id. (citing Citizens United, 558 U.S. at 310).




	471.
	See id. at 689.




	472.
	Id. at 693.




	473.
	See, e.g., Richard L. Hasen, Garland Is No Sure Bet on Overturning Citizens United, Daily J. (March 21, 2016), http://electionlawblog.org/wp-content/uploads/hasen-garland-citizens.pdf ("We should not read too much into Garland's vote in the SpeechNow v. Federal Election Commission (2010) case, which established Super PACs. That unanimous ruling was essentially compelled by the Supreme Court's Citizens United decision.").




	474.
	682 F.3d 72 (D.C. Cir. 2012).




	475.
	See id. at 76-77.




	476.
	152 F.3d 974 (D.C. Cir. 1998).




	477.
	See id. at 998.




	478.
	Id. at 997-98.




	479.
	For examples of Judge Garland's written opinions on free speech, see, e.g., Mpoy v. Rhee, 758 F.3d 285, 287 (D.C. Cir. 2014) (Garland, J.) (affirming the dismissal of a First Amendment retaliation lawsuit brought by a District of Columbia special education teacher); Lee v. U.S. Dep't of Justice (DOJ), 428 F.3d 299, 302 (D.C. Cir. 2005) (en banc) (Garland, J., dissenting from denial of reh'ing en banc) (contending, in the context of a Privacy Act lawsuit, that the First Amendment requires balancing the public interest in protecting a reporter's sources against the private need for civil discovery); Initiative & Referendum Inst. v. U.S. Postal Serv., 417 F.3d 1299, 1302 (D.C. Cir. 2005) (Garland, J.) (reversing a district court order upholding a regulation banning certain solicitations on Postal Service property); Schoenbohm v. FCC, 204 F.3d 243, 249 (D.C. Cir. 2000) (Garland, J.) (rejecting a First Amendment challenge to an FCC decision not to renew a radio station operator's license). Outside of cases interpreting the Free Speech Clause of the First Amendment, Judge Garland upheld, against a First Amendment Petition Clause challenge, a provision in an appropriations act barring the Federal Transit Administration from enforcing certain regulations related to charter bus service. See Am. Bus Ass'n v. Rogoff, 649 F.3d 734, 736-37 (D.C. Cir. 2011).

For examples of free speech cases that Judge Garland participated in while on the D.C. Circuit, see, e.g.,  Navab-Safavi v. Glassman, 637 F.3d 311, 313 (D.C. Cir. 2011) (Sentelle, C.J., joined by Garland & Williams, JJ.); Thompson v. District of Columbia, 428 F.3d 283 (D.C. Cir. 2005) (Tatel, J., joined by Edwards & Garland, JJ.); Trans Union, LLC v. FTC, 295 F.3d 42, 53 (D.C. Cir. 2002) (Henderson, J., joined by Edwards & Garland, JJ.); Toolasprashad v. Bureau of Prisons, 286 F.3d 576, 584 (D.C. Cir. 2002) (Tatel, J., joined by Garland & Silberman, JJ.); Americable Int'l v. Dep't of Navy, 129 F.3d 1271, 1275 (D.C. Cir. 1997) (Henderson, J., joined by Garland & Wald, JJ.).

For an example of Judge Garland's scholarship that touched upon freedom-of-speech principles prior to his tenure on the D.C. Circuit, see Garland, Antitrust and State Action, supra note 87, at 516-18.
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	See, e.g., Jeffrey Rosen, The Nomination of Merrick Garland Is a Victory for Judicial Restraint, The Atlantic, (March 17, 2016), available at http://www.theatlantic.com/politics/archive/2016/03/why-merrick-garland-is-a-judges-judge/474246/ (citing the ruling in IRI as evidence that Garland is a "robust defender ... of the First Amendment rights of speech and petition").
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	See Initiative & Referendum Inst., 417 F.3d at 1302.




	482.
	Id. at 1312. The IRI court ultimately remanded the case—which involved a facial challenge to the Postal Service regulation—for a determination as to whether the regulation abridged a substantial amount of protected free speech in public forums. Id. at 1318.
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	Id. at 1307-08.




	484.
	Initiative & Referendum Inst. v. USPS, 417 F.3d 1299, 1307-08 (D.C. Cir. 2005) (quoting Am. Library Ass'n v. Reno, 33 F.3d 78, 88 (D.C. Cir. 1994)).




	485.
	See id. at 1306-07 (concluding that the regulation in question, while being content neutral and serving a significant interest, was not narrowly tailored and did not preserve ample alternative channels of communication).




	486.
	Commercial speech is "speech that proposes a commercial transaction." Board of Trs. of the State Univ. of New York v. Fox, 492 U.S. 469, 482 (1989) (emphasis in original). For more information on the commercial speech doctrine, see CRS Report 95-815, Freedom of Speech and Press: Exceptions to the First Amendment, by [author name scrubbed], at 14-17.
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	See, e.g., Sorrell v. IMS Health Inc., 564 U.S. 552, 557 (2011) (6-3 decision) (striking down a Vermont law restricting the sale, disclosure, and use of pharmacy records that reveal the prescribing practices of individual doctors for marketing purposes); Thompson v. W. States Med. Ctr., 535 U.S. 357, 360 (2002) (5-4 decision) (striking down a federal restriction on the advertising or promotion of compounded drugs).




	488.
	See, e.g., POM Wonderful v. FTC, 777 F.3d 478, 500 (D.C. Cir. 2015) ("[I]nsofar as the FTC imposed liability on petitioners for the nineteen ads found to be deceptive by the administrative law judge, the Commission sanctioned petitioners for misleading speech unprotected by the First Amendment.").




	489.
	See, e.g., Trans Union, LLC v. FTC, 295 F.3d 42, 53 (D.C. Cir. 2002) (holding that the government's interest in "protecting the privacy of consumer credit information" is a substantial one that justifies the regulation of commercial speech).




	490.
	Am. Meat Inst. v. USDA, 760 F.3d 18, 20 (D.C. Cir. 2014) (en banc) (holding that a rational basis standard of review for commercial disclosure requirements of "purely factual and uncontroversial information" could be applied to requirements beyond those intended to remedy consumer deception).




	491.
	Id. at 23 ("But here we think several aspects of the government's interest in country-of-origin labeling for food combine to make the interest substantial: the context and long history of country-of-origin disclosures to enable consumers to choose American-made products; the demonstrated consumer interest in extending country-of-origin labeling to food products; and the individual health concerns and market impacts that can arise in the event of a food-borne illness outbreak.").




	492.
	Timothy Noah & Brian Mahoney, How Liberal is Merrick Garland?, Politico (March 16, 2016), http://www.politico.com/story/2016/03/supreme-court-merrick-garland-220904 ("Invoking First Amendment rights has become a common vehicle for conservatives to challenge agency regulations, but [Judge] Garland has shown little receptivity to that argument.").
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	For more information on the public employee speech doctrine, see Ruane, supra note 486, at 30-36.




	494.
	See Garcetti v. Ceballos, 547 U. S. 410, 421 (2006) (holding that statements made by public employees pursuant to their official duties receive no First Amendment protection); but see Lane v. Franks, --- U.S. ---, 134 S. Ct. 2369, 2378 (2014) (holding that the First Amendment "protects a public employee who provides truthful sworn testimony, compelled by subpoena, outside the scope of his ordinary job responsibilities").




	495.
	See, e.g., Navab-Safavi v. Glassman, 637 F.3d 311, 313 (D.C. Cir. 2011) (affirming the district court's denial of qualified immunity on a public employee's First Amendment claim); LeFande v. District of Columbia, 613 F.3d 1155, 1161 (D.C. Cir. 2010) (holding that a First Amendment retaliation lawsuit was improperly dismissed because the underlying speech touched on matters of public concern); Thompson v. District of Columbia, 428 F.3d 283, 284 (D.C. Cir. 2005) (reversing the dismissal of a claim that the D.C. Lottery Control Board fired a public employee because he engaged in activity protected by the First Amendment); but see Baumann v. District of Columbia, 795 F.3d 209, 219 (D.C. Cir. 2015) (affirming the dismissal of a public employee's First Amendment retaliation claim on the grounds that the employee was disclosing confidential information that could jeopardize the work of his employer).
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	758 F.3d 285, 295 (D.C. Cir. 2014).
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	Id. at 294.
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	The existence and extent of journalists' privilege to refuse to divulge confidential sources has long been debated. In Branzburg v. Hayes, 408 U.S. 665 (1972), a majority of the Supreme Court held that there is no journalists' privilege under the First Amendment in grand jury investigations. However, Justice Powell, who had joined the majority opinion, also wrote a concurring opinion in which he found that journalists do have a qualified privilege to refuse to testify in criminal cases under certain circumstances. Id. at 710 (Powell, J., concurring). Furthermore, Branzburg dealt with a criminal investigation. Most circuit courts of appeals have limited Branzburg to its context (i.e., criminal proceedings, or, even more specifically, grand jury investigations) and have held that a qualified testimonial privilege does exist for journalists in the context of private civil litigation. See e.g., Gonzales v. Nat'l Broad. Co., 194 F.3d 29 (2d Cir. 1999); Silkwood v. Kerr-McGee Corp., 563 F.2d 433, 438 (10th Cir. 1977); Zerelli v. Smith, 656 F.2d 705, 712 (D.C. Cir. 1981).
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	428 F.3d 299, 302 (D.C. Cir. 2005) (Garland, J, dissenting from denial of reh'ing en banc).




	500.
	Id. The appellate panel had upheld a number of contempt orders against journalists who refused to divulge confidential sources of information on the investigation into whether Wen Ho Lee was a spy for the Chinese government in the context of Lee's private civil suit for damages.




	501.
	Lee v. DOJ, 413 F.3d 53, 61 (D.C. Cir. 2005)  (affirming contempt orders against four of the journalists, and reversing the contempt order against one journalist); see also id. at 56-57 (concluding that the privilege had been overcome because the information sought went to the heart of the matter, and the plaintiff had exhausted all other reasonable sources of the information that were not the journalists).
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	Lee, 428 F.3d at 302.




	503.
	Id.




	504.
	Id.




	505.
	Id. (quoting New York Times Co. v. United States, 403 U.S. 713, 717 (1971) (Black, J., concurring)).




	506.
	See 484 F.3d 573 (D.C. Cir. 2007) (en banc).




	507.
	See id. at 581 (Sentelle, J., dissenting). Judge Sentelle's dissent garnered a majority of the D.C. Circuit for the proposition that the First Amendment prohibits the punishment of a publisher who discloses information obtained lawfully from a source who obtained the underlying information unlawfully. Id. However, Judge Thomas Griffith disagreed on the question of whether the publisher did indeed obtain the underlying information lawfully. Id. at 581 (Griffith, J., concurring) ("I believe it is worth noting that a majority of the members of the Court—those who join Part I of Judge Sentelle's dissent—would have found his actions protected by the First Amendment. Nonetheless, because Representative McDermott cannot here wield the First Amendment shield that he voluntarily relinquished as a member of the Ethics Committee, I join Judge Randolph's opinion in concluding that his disclosure of the tape recording was not protected by the First Amendment.").
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	See id. at 578 (noting gag orders with respect to grand jury proceedings and several federal laws that criminalize the publication of information lawfully obtained).




	509.
	See, e.g., Mark Joseph Stern, Supreme Court Breakfast Table, Slate (March, 16, 2016), http://www.slate.com/blogs/browbeat/2016/04/06/what_s_fact_and_what_s_fiction_in_the_people_v_oj_simpson_finale.html ("He takes a fairly broad view of the First Amendment without swinging toward free speech absolutism and typically sides with transparency over the government's efforts to maintain internal secrecy."); James R. Copland, Merrick Garland Is a 'Qualified' Supreme Court Nominee—But He Doesn't Pass Obama's Test, Forbes (March 16, 2016), http://www.forbes.com/sites/realspin/2016/03/16/merrick-garland-supreme-court-nominee-obama/#17fc58922d6a ("In First Amendment free speech cases, Judge Garland has tended to take a broad view—except when it comes to campaign-finance regulations.").
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	See generally  CRS Scalia report, supra note 9, at 30-32.




	511.
	In re Charges of Judicial Misconduct, 769 F.3d 762, 780 (D.C. Cir. 2014). Judge Garland has, on occasion, applied or examined foreign law in circumstances that have not involved matters of constitutional interpretation, including in litigation concerning the recognition of foreign judgment or arbitration awards, as well as cases where the D.C. Circuit applied the District of Columbia's choice-of-law rules in civil litigation involving activities occurring abroad. See, e.g., Oveissi v. Islamic Republic of Iran, 573 F.3d 835 (D.C. Cir. 2009) (applying District of Columbia choice-of-law rules and concluding that French rather than U.S. law governed the plaintiff's claims under the Foreign Sovereign Immunities Act); TermoRio S.A. E.S.P. v. Electranta S.P., 487 F.3d 928 (D.C. Cir. 2007) (declining to enforce an arbitration award that had been issued in Colombia, when the award had been lawfully nullified by Colombia's highest administrative court).




	512.
	See Al-Bihani v. Obama, 619 F.3d 1 (D.C. 2010) (denying reh'ing en banc) (joining an opinion by Judge Sentelle which stated that "[w]e decline to en banc this case to determine the role of international law-of-war principles in interpreting the [2001 statutory authorization to use military force against those responsible for the September 11, 2001, terrorist attacks] because, as the various opinions issued in the case indicate, the panel's discussion of that question is not necessary to the disposition of the merits"); Saleh v. Titan Corp., 580 F.3d 1, 35 n.30 (D.C. Cir. 2009) (Garland, J., dissenting) (dissenting from a panel opinion that dismissed claims brought by Iraqi nationals against military contractors for abuse inflicted at the Abu Ghraib detention facility, but only expressing clear disagreement with the majority's conclusion that federal law preempted petitioners' state tort claims, and not the majority's conclusion that the alleged torture by private actors was not a violation of the law of nations actionable under the Alien Tort Statute (ATS); "because I conclude that we should permit the state-law claims to go forward at this stage, and because the plaintiffs do not contend that their [ATS] claims would provide them with different relief ... I do not address the latter.").




	513.
	See, e.g., Roeder v. Islamic Republic of Iran (Roeder II), 646 F.3d 56 (D.C. Cir. 2011) (2008 amendments to the Foreign Sovereign Immunities Act did not preclude the continued effect of the Algiers Accords, an executive agreement between the United States and Iran that had settled claims relating to the 1979-1981 Iran hostage crisis); Fund for Animals, Inc. v. Kempthorne, 472 F.3d 872 (D.C. Cir. 2006) (Migratory Bird Treaty Reform Act superseded requirements established by earlier bird treaties and their implementing legislation); Roeder v. Islamic Republic of Iran (Roeder I), 333 F.3d 228 (D.C. Cir. 2003) (2002 amendments to the Foreign Sovereign Immunities Act did not abrogate the earlier Algiers Accords); Kappus v. Comm'r of Internal Revenue, 337 F.3d 1053 (D.C. Cir. 2003) (Garland, J.) (provisions of the Internal Revenue Code superseded conflicting provisions in an earlier United States-Canada Tax Treaty).




	514.
	Whitney v. Robinson, 120 U.S. 190, 194 (1888) ("[I]f there be any conflict between the stipulations of the treaty and the requirements of the law, the latter must control.").




	515.
	See Kempthorne, 472 F.3d at 878-79 (discussing the relationship between the two canons). While both canons derive from Supreme Court opinions concerning the relationship between federal statutes and ratified treaties, see, e.g., Whitney v. Robertson, 120 U.S. 190, 194 (1888) and Cook v. United States, 288 U.S. 102, 120 (1933), courts including the D.C. Circuit have applied the canon of abrogation to avoid nullifying provisions of international legal compacts taking the form of executive agreements rather than treaties. See, e.g., Roeder II, 646 F.3d at 61-62 (concerning an executive agreement settling claims with Iran); Roeder I, 333 F.3d at 237 ("[N]either a treaty nor an executive agreement will be considered abrogated or modified by a later statute unless such purpose on the part of Congress has been clearly expressed.") (internal quotations omitted).
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	See Kempthorne, 472 F.3d at 879; Kappus, 337 F.3d at 1057-60.
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	Roeder II, 646 F.3d at 59-50; Roeder I, 333 F.3d at 238 (panel opinion holding the Algiers Accords were not abrogated by general language in amendments to the Foreign Sovereign Immunities Act; "Congress (or the President acting alone) may abrogate an executive agreement, but legislation must be clear to ensure that Congress—and the President—have considered the consequences.").
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	724 F.3d 230 (D.C. Cir. 2013) (Brown, J., joined by Garland, J.).
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	Id. at 232.




	520.
	Id. at 234.




	521.
	Id. Writing in dissent, Judge Sentelle criticized the majority for looking beyond the clear text of the statute for evidence of "ambiguity" that would warrant interpreting the law in a manner that would not supersede the earlier agreements. He argued that no Supreme Court decision required that a superseding statute offer a clear statement of its intent to abrogate an agreement, and that the majority's recognition of such a requirement "elevates treaties above statutes by making it more difficult for Congress to abrogate prior treaties than prior statutes." Id. at 240 (Sentelle, J., dissenting).
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	See generally CRS Scalia report, supra note 9, at 30-32.




	523.
	 See Hartford Fire Ins. Co. v. California, 509 U.S. 764, 814-15 (1993) (Scalia, J., dissenting) (approvingly citing Chief Justice John Marshall's statement in Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 (1804), that "an act of congress ought never to be construed to violate the law of nations if any other possible construction remains").




	524.
	See Hartford Fire Ins. Co., 509 U.S. at 814-15 (1993) (Scalia, J., dissenting) (arguing that an antitrust statute should be construed consistently with international principles concerning respect for foreign sovereignty); Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155, 176 (2004) (Scalia, J., concurring) (concurring in judgment because the majority's construction of the relevant statute was "consistent with the principle that statutes should be read in accord with the customary deference to the application of foreign countries' laws within their own territories").




	525.
	For example, Justice Scalia joined a number of Supreme Court opinions which recognized that the Vienna Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T. 77, 596 U.N.T.S. 261, and related protocols, along with judgments issued by the International Court of Justice instructing U.S. authorities to reconsider the capital sentences issued to foreign nationals who were not properly notified of their ability to contact consular officials upon arrest, did not carve out an exception to later-in-time federal and state procedural default rules that denied reconsideration of many of these criminal sentences. See Medellin v. Texas, 552 U.S. 491 (2008); Sanchez-Llamas v. Oregon, 548 U.S. 331 (2006); Breard v. Greene, 523 U.S. 371 (1998) (per curiam). These cases may be distinguishable because they involved matters where the requirements of the earlier international agreements were arguably perceived to be ambiguous, rather than the later-in-time federal and state statutes. See Medellin, 552 U.S. at 552-53 (declining to interpret a protocol to the Vienna Convention on Consular Relations as rendering a judgment by the International Court of Justice into enforceable U.S. law; "[n]othing in the text, background, negotiating and drafting history, or practice among signatory nations suggests" the underlying agreement was intended to give domestic effect to International Court of Justice judgements); Sanchez-Llamas, 548 U.S. at 337 (expressly declining to "resolve the question whether the Vienna Convention grants ... enforceable rights" relating to consular notification to foreign nationals).




	526.
	See supra "Statutory Interpretation."




	527.
	See CRS Legal Sidebar WSLG1519, Merrick B. Garland: Selected Primary Material, by [author name scrubbed] and [author name scrubbed].




	528.
	 See, e.g., Chris Eger, Merrick Garland Termed "Most Anti-Gun Nominee in Recent History," Guns.com (March 17, 2016), http://www.guns.com/2016/03/17/merrick-garland-termed-most-anti-gun-nominee-in-recent-history/ (quoting a commentator of the view that "a basic analysis of Merrick Garland's judicial record shows that he does not respect our fundamental, individual right to keep and bear arms for self-defense"); Nina Totenberg, Why Merrick Garland's Judicial Record Slips Through Critics' Fingers, Nat'l Pub. Radio (March 27, 2016), http://www.npr.org/2016/03/27/472051889/a-look-at-garlands-judicial-record-reveals-few-hot-buttons (quoting a commentator to the effect that "[t]he evidence that is being cited for the accusation that Judge Garland has some bias against Second Amendment rights is from thin to nonexistent").




	529.
	2007 U.S. App. LEXIS 11029 (D.C. Cir. May 8, 2007) (per curiam) (order denying en banc  review).




	530.
	478 F.3d 370 (D.C. Cir. 2007).




	531.
	See 2007 U.S. App. LEXIS 11029, at *4.




	532.
	See id.; see also supra "Predicting Nominees' Future Decisions on the Court" (discussing the difficulties of inferring a nominee's views from votes on procedural matters, particularly where the nominee did not author an opinion).




	533.
	District of Columbia v. Heller, 552 U.S. 1035 (2007).




	534.
	District of Columbia v. Heller, 554 U.S. 570 (2008).




	535.
	Seegars v. Ashcroft, 396 F.3d 1248 (D.C. Cir. 2005), reh'g denied sub nom., Seegars v. Gonzales, 413 F.3d 1 (D.C. Cir. 2005), cert. denied, 2006 U.S. LEXIS 1049 (January 23, 2006). The D.C. Circuit panel had dismissed this case for lack of justiciability.




	536.
	216 F.3d 122 (D.C. Cir. 2000) (Tatel, J., majority opinion), cert. denied, 533 U.S. 928 (2001). Since FY2004, Congress has included provisions in the Commerce, Justice, Science, and Related Agencies appropriations act that require the Federal Bureau of Investigation to destroy within 24 hours the background check records on persons who are eligible to receive firearms. This provision was crafted in response to the rule that was at issue in the NRA decision. See, e.g., P.L. 108-199, §617(a)(2), 118 Stat. 95 (January 23, 2004); P.L. 112-55, §511(2), 125 Stat. 632 (November 18, 2011) (including futurity language ("hereafter") in this appropriations provision); but see 3 Federal Appropriations Law at 2-34-35 (3d. ed. 2004) (noting that "use of the word hereafter may not guarantee that an appropriation act provision will be found to constitute permanent law.").




	537.
	216 F.3d at 132, 137. A dissent, however, opined that Congress did not authorize, and in fact prohibited, DOJ from taking such action. Id. at 141 (Sentelle, J., dissenting).




	538.
	For an overview of the functionalist and formalist lines of separation of powers analysis, see generally John F. Manning, Separation of Powers as Ordinary Interpretation, 124 Harv. L. Rev. 1939 (2011).




	539.
	See U.S. Const. art. 1, §7, cl. 1 ("All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills.").




	540.
	Sissel v. HHS, 760 F.3d 1 (D.C. Cir. 2014). The plaintiff asserted that the Affordable Care Act (ACA) is unconstitutional as a revenue-raising measure that was introduced in the Senate. To resolve what it viewed as a dispute involving the separation of powers between the House of Representatives and the Senate, the panel held unanimously that the ACA does not fall under the Origination Clause because "the paramount aim of the ACA is 'to increase the number of Americans covered by health insurance and decrease the cost of health care,' ... not to raise revenue by means of the shared responsibility payment.'" Id. at 8 (citing NFIB v. Sebelius, --- U.S. ---, 132 S. Ct. 2566, 2580 (2012)).




	541.
	Sissel v. HHS, 799 F.3d 1035, 1049 (D.C. Cir. 2015) (Kavanaugh, J., joined by Henderson, Brown, & Griffith, JJ., dissenting from denial of reh'ing en banc).




	542.
	Id. at 1036 (Rogers, J., joined by Pillard & Wilkins, JJ., concurring in the denial of reh'ing en banc).




	543.
	The concurrence is essentially a defense of the original panel's opinion, written by its authors, against points raised by the dissent.




	544.
	Sissel, 799 F.3d at 1049 (Kavanaugh, J., dissenting from denial of reh'ing en banc) ("The panel opinion sets a constitutional precedent that is too important to let linger and metastasize. Although no doubt viewed by some today as a trivial or anachronistic annoyance, the Origination Clause was an integral part of the Framers' blueprint for protecting the people from excessive federal taxation.... By newly exempting a substantial swath of tax legislation from the Origination Clause, the panel opinion degrades the House's origination authority in a way contrary to the Constitution's text and history, and contrary to congressional practice.").




	545.
	Sissel v. HHS, 136 S. Ct. 925 (2016).




	546.
	Zivotofsky v. Sec'y of State, 571 F.3d 1227 (D.C. Cir. 2009), reh'g en banc denied, 610 F.3d 84 (D.C. Cir. 2010). Judge Edwards filed a statement objecting to the denial of en banc review on the basis that the courts have a responsibility to decide the constitutionality of statutes that are alleged to impinge on presidential powers. 610 F.3d at 85 (Edwards, J., statement on denial of reh'ing en banc) ("[T]he court has effectively conflated the distinction between cases involving justiciable separation of powers issues and nonjusticiable political questions....").




	547.
	Zivotofsky v. Clinton, --- U.S. ---, 132 S. Ct. 1421 (2013). For more information and analysis of the Zivotofsky cases, see CRS Report R43834, The Political Question Doctrine: Justiciability and the Separation of Powers, by [author name scrubbed]; CRS Report R43773, Zivotofsky v. Kerry: The Jerusalem Passport Case and Its Potential Implications for Congress's Foreign Affairs Powers, by [author name scrubbed].




	548.
	725 F.3d 255, 268 (D.C. Cir. 2013) (Garland, C.J., dissenting). For more information about the Yucca Mountain litigation, see CRS Report R44151, Yucca Mountain: Legal Developments Relating to the Designated Nuclear Waste Repository, by [author name scrubbed] and [author name scrubbed].




	549.
	In re Aiken Cty., 725 F.3d. at 259.




	550.
	Id. at 257 (Kavanaugh, J., majority opinion). The statute at issue was the Nuclear Waste Policy Act, which provides that the NRC "shall consider" the Yucca Mountain license and "shall issue a final decision approving or disapproving" the application within three years of its submission. 42 U.S.C. §10134(d).




	551.
	Id. at 268-69 (Garland, C.J., dissenting).




	552.
	Id. (citing United States ex rel. Sierra Land & Water Co. v. Ickes, 84 F.2d 228, 232 (D.C. Cir. 1936)).




	553.
	Id. at 269-70. Judge Garland suggested it might be the court rather than the Commission that was overstepping its constitutional authority. Id. at 270 ("[W]e are not in a position—nor do we have any basis—to second-guess [the NRC's] conclusion [that progress on the application was impossible given the available funds].").




	554.
	5 U.S.C. §552.




	555.
	Judicial Watch, Inc. v. U.S. Secret Serv., 726 F.3d 208 (D.C. Cir. 2013).




	556.
	Id. at 226 (Garland, C.J., opinion for the court).




	557.
	For an overview of detainee cases at the D.C. Circuit, see CRS Report R41156, Judicial Activity Concerning Enemy Combatant Detainees: Major Court Rulings, by [author name scrubbed] and [author name scrubbed].




	558.
	321 F.3d 1134 (D.C. Cir. 2003).




	559.
	Id. at 1139 ("Judicial proceedings would engender a 'conflict between judicial and military opinion' and 'would diminish the prestige of' any field commander as he was called 'to account in his own civil courts' and would 'divert his efforts and attention from the military offensive abroad to the legal defensive at home.'") (citing Johnson v. Eisentrager, 339 U.S. 763, 779 (1950)).




	560.
	542 U.S. 466 (2004) (holding that the habeas statute, 28 U.S.C. §2241, extends to Guantanamo Bay, Cuba).




	561.
	Congress first passed the Detainee Treatment Act, P.L. 109-148, Title X, 119 Stat. 2739-2745 (December 30, 2005); P.L. 109-163, Title XIV, 119 Stat. 3474-80 (January 6, 2006). After the Supreme Court interpreted the habeas-stripping language inapplicable to pending cases, Hamdan v. Rumsfeld, 548 U.S. 557 (2006), Congress enacted a new measure as part of the Military Commissions Act of 2006, P.L. 109-366, 102 Stat. 2600 (October 17, 2006).




	562.
	Boumediene v. Bush, 553 U.S. 723, 764 (2008). Judge Garland did not participate in this case or the Hamdan case when they were considered by the D.C. Circuit.




	563.
	Al Odah v. United States, 611 F.3d 8 (D.C. Cir. 2010), cert. denied, 131 S. Ct. 1812 (2011).




	564.
	Hatim v. Obama, 760 F.3d 54, 57-58 (D.C. Cir. 2014) (Griffith, J., majority opinion) (relying on Aamer v. Obama, 742 F.3d 1023 (D.C. Cir. 2014)).




	565.
	Id. at 59.




	566.
	532 F.3d 834 (D.C. Cir. 2008).




	567.
	Id. at 836 (Garland, J., opinion for the court) (directing the government to release the detainee, transfer him, or "expeditiously convene a new Combatant Status Review Tribunal to consider evidence submitted in a manner consistent with this opinion"). The detainee, an ethnic Uighur who had conceded that he attended a training camp in Afghanistan run by a Chinese dissident group, argued that the tribunal based its determination on insufficient evidence to demonstrate his affiliation with an "associated force" as the government defined the term. Id.




	568.
	Bismullah v. Gates, 503 F.3d 137 (D.C. Cir. 2007) (holding that the record on review of CSRT decisions must include all information reasonably available to the government), reh'g en banc denied, 514 F.3d 1291 (D.C. Cir. 2008). The circuit split 5-5 in denying a rehearing to the government, which had urged the court to order narrowly circumscribed review of CSRT determinations considering only information that had been presented to the tribunal. All 10 circuit judges wrote or joined opinions explaining why they would grant or deny rehearing. Judge Garland alone wrote separately to concur in the denial but take no position on the merits, explaining the case ought to move forward so that the Supreme Court could take it into consideration in its then pending Boumediene decision. 514 F.3d at 1299 (Garland, J., concurring in the denial of reh'ing en banc).




	569.
	Parhat, 532 F.3d at 846-47 (Garland, J., opinion for the court) ("The documents repeatedly describe [] activities and relationships [among asserted enemy forces] as having 'reportedly' occurred, as being 'said to' or 'reported to' have happened, and as things that 'may' be true or are 'suspected of' having taken place. But in virtually every instance, the documents do not say who 'reported' or 'said' or 'suspected' those things. Nor do they provide any of the underlying reporting upon which the documents' bottom-line assertions are founded, nor any assessment of the reliability of that reporting.").




	570.
	The Detainee Treatment Act permitted a limited review by the D.C. Circuit of "whether the status determination of the [CSRT] ... was consistent with the standards and procedures specified by the Secretary of Defense for [CSRTs] (including the requirement that the conclusion of the Tribunal be supported by a preponderance of the evidence and allowing a rebuttable presumption in favor the Government's evidence); and ... to the extent the Constitution and laws of the United States are applicable, whether the use of such standards and procedures to make the determination is consistent with the Constitution and laws of the United States." 10 U.S.C. §801 note. The Supreme Court held that this limited review was an inadequate substitute for habeas corpus review. Boumediene v. Bush, 553 U.S. 723, 787-93 (2008).




	571.
	When Bismullah returned to the D.C. Circuit after Boumediene, the appellate court implied that, despite its determination that the Detainee Treatment Act review process was no longer available, the circuit court's ruling in Parhat remained in force. Bismullah v. Gates, 551 F.3d 1068, 1075 (D.C. Cir. 2009); see also Bensayah v. Obama, 610 F.3d 718, 725-26 (D.C. Cir. 2010) ("In Parhat we made clear that the reliability of evidence can be determined not only by looking at the evidence alone but, alternatively, by considering 'sufficient additional information ... permit[ting the fact finder] to assess its reliability.'").




	572.
	See, e.g., Khan v. Obama, 655 F.3d 20, 27 (D.C. Cir. 2011) (Garland, J.) (finding Army intelligence collectors' declarations added sufficient indicia of reliability to meet the Parhat test); Al Alwi v. Obama, 653 F.3d 11, 20 (D.C. Cir. 2011) (Garland, J.) (detainees' own statements may be deemed reliable without corroboration if other indicia of reliability exist, such as the failure of the detainee to retract statements, the consistency of the statements, and the supporting evidence from which relevant inferences may be drawn); Alsabri v. Obama, 684 F.3d 1298, 1308 (D.C. Cir. 2012) (Garland, J., opinion for the court) (confirming that it is proper for the district court to afford the government an opportunity to supplement evidence with sufficient additional information to permit the fact finder to assess the reliability of a document that, by itself, lacked sufficient indicia of reliability); Obaydullah v. Obama, 688 F.3d 784, 792 (D.C. Cir. 2012) (per curiam) (affirming the district court's finding that the government's evidence was reliable despite minor discrepancies between the intelligence report and corroborating information).




	573.
	See, e.g., Awad v. Obama, 608 F.3d 1, 7 (D.C. Cir. 2010) (Sentelle, C.J.) ("[T]he fact that the district court generally relied on items of evidence that contained hearsay is of no consequence. To show error in the court's reliance on hearsay evidence, the habeas petitioner must establish not that it is hearsay, but that it is unreliable hearsay.").




	574.
	Al Bahlul v. United States, 767 F.3d 1 (D.C. Cir. 2014) (en banc), overruling Hamdan v. United States, 696 F.3d 1238 (D.C. Cir. 2012).




	575.
	P.L. 109-366, 102 Stat. 2600 (October 17, 2006).




	576.
	10 U.S.C. §950p (2006) (declaring the MCA "codif[ies] offenses that have traditionally been triable by military commissions," and that "because the provisions ... codify offenses that have traditionally been triable under the law of war or otherwise triable by military commission, this subchapter does not preclude trial for offenses that occurred before the date of the enactment...."). When Congress replaced this statute with the Military Commission Act of 2009, P.L. 111-84, div. A, Title XVIII, it included substantially the same language. 10 U.S.C. §950p(d).




	577.
	Al Bahlul, 767 F.3d at 16 (citing Ass'n of Am. R.R.s v. Dep't of Transp., 721 F.3d 666, 673 n.7 (D.C. Cir. 2013)).




	578.
	U.S. Const. art. I, §9, cl. 3 ("No Bill of Attainder or ex post facto Law shall be passed.").




	579.
	Al Bahlul, 767 F.3d at 18. The government had taken the position that the Clause applies, while the judges on the court took different views. Judge Garland would have found the Clause applicable. Id. at 18  n.9.




	580.
	Id. at 31. The questions to be addressed included (1) whether Congress exceeded its Article I, §8, authority by defining crimes triable by military commission to include conduct that does not violate the international law of war, and (2) whether Congress violated Article III by vesting the executive branch with authority to try crimes that are not violations of the international law of war.




	581.
	Id. at 35 (Rogers, J., concurring in the judgment in part and dissenting in part) ("Every extension of military jurisdiction is an encroachment on the jurisdiction of the civil courts....") (quoting Reid v. Covert, 354 U.S. 1, 21 (1957)).




	582.
	Al Bahlul v. United States, 792 F.3d 1 (D.C. Cir. 2015).




	583.
	For more information about the Al Bahlul case, see CRS Legal Sidebar WSLG1309, Al Qaeda Propagandist's Remaining Military Commission Conviction Voided, by [author name scrubbed].




	584.
	See supra notes 38-41 and accompanying text.




	585.
	See Griswold v. Connecticut, 381 U.S. 479, 484 (1965).




	586.
	See Planned Parenthood v. Casey, 505 U.S. 833, 851 (1992).




	587.
	See Loving v. Virginia, 388 U.S. 1, 12 (1967).




	588.
	See, e.g., Charlotte Alter, Nobody Knows Where Merrick Garland Stands on Abortion Rights (March 17, 2016), http://time.com/4261844/merrick-garland-the-abortion-rights-sphinx/ ("Yet nobody seems to know what Judge Garland thinks about abortion."); Laura Bassett, Merrick Garland's Abortion Stance Is a Big Question Mark (March 16, 2016), http://www.huffingtonpost.com/entry/merrick-garland-abortion-rights_us_56e9a58be4b065e2e3d8378d ("The ninth Supreme Court justice could determine the fate of reproductive rights for millions of American women—but Merrick Garland, President Barack Obama's nominee to fill the vacancy on the court, has not specified where he stands on abortion or whether he would uphold the decision made in the landmark abortion rights case Roe v. Wade.").




	589.
	495 F.3d 695, 697 (D.C. Cir. 2007).




	590.
	The Lochner era refers to the 1908 case of Lochner v. New York, 198 U.S. 45 (1908), and its progeny in the early 20th century, where the Court struck down state economic regulations on substantive due process grounds.




	591.
	Garland, Antitrust and State Action, supra note 87, at 499-500, 507-09 (criticizing a limitation on the state action doctrine in antitrust law and comparing it to the Lochner era).




	592.
	Ass'n of Bituminous Contrs. v. Apfel, 156 F.3d 1246, 1255 (D.C. Cir. 1998).




	593.
	Id.




	594.
	See CRS Scalia report, supra note 9, at 37-39.




	595.
	See 448 F.3d 392, 403 (D.C. Cir. 2006) (Silberman, J., concurring).




	596.
	See 235 F.3d 637, 651 (D.C. Cir. 2001) ("[A]n individual can assert a substantive due process right to protection by the District of Columbia from third-party violence when District of Columbia officials affirmatively act to increase or create the danger that ultimately results in the individual's harm.").




	597.
	Deshaney v. Winnebago Cty. Dep't of Social Servs., 489 U.S. 189, 196 (1989).




	598.
	188 F.3d 531, 534 (D.C. Cir. 1999).




	599.
	Id. at 552 (Wald & Garland, JJ., concurring in part and concurring in result).




	600.
	Id. at 538 (part II-A).




	601.
	Michael H. v. Gerald D., 491 U.S. 110, 127 n.6 (1988) (Scalia, J., joined by Rehnquist, C.J.).




	602.
	188 F.3d at 538.




	603.
	Id. at 552 (Wald and Garland, JJ., concurring in part and concurring in result).




	604.
	See CRS Scalia report, supra note 9, at 39-41. The Takings Clause limits government action by providing that private property shall not be "taken for public use" without "just compensation." See U.S. Const. amend. V.




	605.
	In one of the few cases that CRS identified which raised takings claims in which he participated, Judge Garland joined an opinion rejecting a facial takings challenge to an FCC rule that forbid landlords from restricting tenants' installation or use of certain over-the-air reception devices on property leased to the tenants. Bldg. Owners & Managers Assoc. Int'l v. FCC, 254 F.3d 89, 91, 97-100 (D.C. Cir. 2001).




	606.
	See 28 U.S.C. §§1346(a)(2), 1491(a)(1). The $10,000 amount specified here would encompass most claims for just compensation against the federal government.




	607.
	For example, the D.C. Circuit has exercised jurisdiction over a facial takings challenge to a federal agency rule. E.g., Bldg. Owners & Managers Assoc. Int'l, 254 F.3d at 97-100; see generally Nat'l Mining Ass'n v. Kempthorne, 512 F.3d 702, 711 (D.C. Cir. 2008) ("[T]he Claims Court is not a proper venue if a statute creates an identifiable class of cases in which application of the statute will necessarily constitute a taking.") (internal citations and quotations omitted).




	608.
	The CFC has exclusive jurisdiction over such claims "by default." In other words, no federal law vests another federal court with jurisdiction over these claims. [author name scrubbed], The Impact of Eastern Enterprises and Possible Legislation on the Jurisdiction and Remedies of the U.S. Court of Federal Claims, 51 Ala. L. Rev. 1161, 1161 (2000).




	609.
	28 U.S.C. §1295(a)(3).




	610.
	See Chicago, Burlington & Quincy R.R. Co. v. City of Chicago, 166 U.S. 226, 234-35 (1897).




	611.
	See, e.g., Tate v. District of Columbia, 627 F.3d 904, 909 (D.C. Cir. 2010); Roth v. King, 449 F.3d 1272, 1283 (D.C. Cir. 2006).
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