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Summary

Questions occasionally surface regarding potential voting fraud or election irregularities in presidential elections. (See, for example, Sean Sullivan and Philip Rucker, "Trump's Claim of 'Rigged' Vote Stirs Fears of Trouble," Washington Post, October 18, 2016, p. A1; Edward-Isaac Dovere, "Fears Mount on Trump's 'Rigged Election' Rhetoric," Politico, October 16, 2016; Daniel Kurtzleben, "5 Reasons (And Then Some) Not to Worry About A 'Rigged' Election," NPR, October 18, 2016). If legitimate and verifiable allegations of voting fraud, or indications of misconduct by election officials on election day are presented, what legal recourses are available to complainants to litigate and potentially to remedy such wrongs and to contest the result of a presidential election?

Presidential elections are conducted in each state and the District of Columbia to select "electors" from that state who will meet and formally vote for a candidate for President on the first Monday following the second Wednesday in December. Under the U.S. Constitution, these elections for presidential electors are administered and regulated in the first instance by the states, and state laws have established the procedures for ballot security, tallying the votes, challenging the vote count, recounts, and election contests within their respective jurisdictions. A candidate or voters challenging the results of a presidential election in a particular state would thus initially seek to contest the results of that election in the state according to the procedures and deadlines set out in the laws of that specific state.

After the results of an election for presidential electors are officially certified by the state, the selected presidential electors meet and cast their votes for President in December. The certificates indicating the votes of the electors are then sent to the federal government, and those certificates are opened and the electoral votes formally announced during the first week in January in a joint session of the U.S. Congress, under the directions of the Twelfth Amendment of the Constitution. The counting and the official tabulation of the electoral votes from the states within Congress provides a further opportunity to challenge and protest electoral votes from a state. Under federal law and congressional precedents, an objection may be made to the counting of electoral votes from a state by a formal objection made in writing by at least one Member of the House of Representatives and one Senator. Once made, each house of Congress separately debates and votes on the objection. If both houses of Congress sustain the objection, the electoral votes objected to are not counted; but if only one house, or neither the House nor the Senate, votes to sustain the objection, then the electoral votes from that state are counted.









Legal Processes for Contesting the Results of a Presidential Election



Although it has national impact, the presidential election is, in essence, 50 state and District of Columbia elections for presidential electors held on the same day throughout the country.1 Therefore—and consistent with the states' traditional authority over the administration of elections within their jurisdictions—it is an individual state that has the initial responsibility for resolving a challenge, recount, or contest to the results of a presidential election within that jurisdiction. The state rules and procedures for filing election contests generally, and with respect to the selection of presidential electors specifically, may vary greatly from state to state. Candidates or electors who seek to challenge election results must follow the particular rules and meet the specific state deadlines for such actions within that jurisdiction.

It should be noted that the Electoral Count Act of 1887, as amended2—which governs procedures for Congress to count the electoral votes and certify the presidential winner under Congress' Twelfth Amendment responsibility—contemplates that contests and challenges to the vote for presidential electors are to be initially handled in the states. The electoral count law provides that if a contest or challenge in a state to the election or appointment of presidential electors is resolved in that state by an established procedure before the sixth day prior to the meeting of the electors, that such determination shall be "conclusive" and shall "govern" when Congress counts the electoral votes as directed in the Twelfth Amendment.3 The Supreme Court has referred to this as the "safe harbor" provision.4 This year the presidential electors are scheduled to meet on December 19, 2016.5 Six days prior is December 13, 2016 which, therefore, would be the last day for a state to make a final determination in order for it to be "conclusive" when Congress counts the electoral votes.

Contests in the State

Under the U.S. Constitution, the states are delegated the initial and principal authority for the administration of elections within their jurisdictions, including elections to federal office.6 Such election administration in the states would generally include provisions for recounts, challenges, or contests to the results of such elections in the state that may be filed by the appropriate parties within a specific time frame and procedure established by state law.7

Recounts of election results generally involve a re-canvassing or re-tabulation of votes and/or vote tallies that were given and recorded in the state or in particular election districts.8 Such recounts may be automatic under state statute for particularly close election results, or may follow a request or petition for a recount made by a candidate under circumstances that allow such recounts.

An election contest, however, usually addresses allegations of fraud in voting, or mistake or irregularity in election administration, that has resulted in the wrong candidate having been found to have received the most votes in the election, or which has made the ascertainment of the winner "reasonably uncertain." Courts have been historically cautious in interfering with and overturning the results of a popular election on the basis of allegations of fraud or election irregularities.9

As is the case in general with civil law suits under American jurisprudence, the burden of proof is upon the challenger, that is, the moving party, not only to prove all of the allegations and charges with specific, credible evidence,10 but also—in the case of an election contest—to show that any fraud or irregularity proven was to such an extent that it would actually have changed the result of the election or rendered the actual outcome reasonably uncertain.11 This would mean, for example, that even if a candidate could show that there were, in fact, several hundred fraudulent votes in a particular election, if that candidate lost in the state by several thousand votes, the results of that election would not be affected by such fraud or errors.  However, even where the number of illegal, fraudulent, or mistaken votes is shown to exceed the margin of victory, such showing may not, in most states, necessarily invalidate or overturn the results of an election. This is because it may be difficult for a challenger to show for whom those votes were given, or would have been given. In many jurisdictions it must be shown by "direct evidence" (or by some acceptable method of "proportional deduction")  12 that any such illegal, fraudulent, or mistaken votes were for the "winning" candidate in such numbers that he or she would not have won the election.

It should be noted that there may be several different types and categories of potential voter or election "fraud" or irregularities that may occur in any particular election. With respect to in-person voting fraud, including voter "impersonation" or multiple voting by one person, such fraud to any extent that would affect the results of a statewide or nationwide election would appear to be unprecedented in recent American history, as several independent studies have shown.13 An academic analysis of contested federal elections concluded, for example, that "[D]emonstrated cases of actual fraud are relatively uncommon, given the frequency with which Americans vote and the number of races involved."14 One reported study showed that over the last few decades, out of more than one billion total votes cast in the United States there were credible allegations of 31 fraudulent votes given in person on election day (and these allegations were not necessarily proven).15 The Government Accountability Office (GAO), in a report to Congress, pointed out both the difficulty in quantifying and the scarcity of examples of voting fraud in the states. In that report GAO quoted the Department of Justice as noting that "... publicly available and related court records indicated that there were no apparent cases of in-person voter impersonation charged by DOJ 's Criminal Division or by U.S. Attorney 's offices anywhere in the United States, from 2004 through July 3, 2014."16

Examples of State Procedures

As noted, the procedures, deadlines, and rules for election contests (as well as for petitions or "triggers" for recounts in the states) may vary greatly from state to state. A candidate and/or electors who seek to challenge the results of an election of presidential electors within a state must, therefore, follow those state statutes, procedures, and deadlines for filing such challenges and contests. Several state procedures are discussed below as examples of those rules:

Colorado law provides that the Colorado "supreme court has original jurisdiction for the adjudication of contests concerning presidential electors.... "17 The Colorado Rules of Civil Procedure state that any "qualified elector" seeking to contest the election of presidential electors must, within 35 days after the canvass of the secretary of state, file in the office of the secretary of state a statement of an intent to contest.18 Within 35 days after the filing of the statement of intent to contest, the person contesting the election must file a complaint in the office of the clerk of the supreme court.19 The court will "hear and determine the [case] in a summary manner" without a jury.20

In Florida, an election may be contested by the filing of a complaint in the circuit court by an unsuccessful candidate, or by an elector or taxpayer, within 10 days after the date that the election has been certified.21 The complaint must allege one of the four statutory grounds for overturning the results of the election (misconduct, fraud, or corruption of an election official; ineligibility of the successful candidate; receipt of a number of illegal votes or rejection of a number of lawful votes "sufficient to change or place in doubt the result of the election"; or proof of bribery of voters or election officials).22 Previous case law in Florida has shown that the filing party has the burden of proving the allegations made, and of showing that the proven fraud or illegality was in such numbers that "but for" those irregularities the result of the election would have been different,23 or that the true result of the election cannot be ascertained with reasonable certainty.24

Nevada provides that a candidate or any registered voter may contest an election, including election to the office of presidential elector, by filing "with the clerk of the district court" a written "statement of contest" which includes general identifying information as to the contestant, the defendant, the office concerned, as well as an explanation of the "particular grounds of contest."25 The statement of contest must be filed within five days after a recount is completed or, if there is no recount, no later than 14 days after the election.26 An election may be contested on following grounds:

(a) That the election board or any member thereof was guilty of malfeasance.

(b) That a person who has been declared elected to an office was not at the time of election eligible to that office.

(c) That illegal votes were cast and counted for the defendant, which, if taken from the defendant, will reduce the number of the defendant's legal votes below the number necessary to elect the defendant.

(d) That the election board, in conducting the election or in canvassing the returns, made errors sufficient to change the result of the election as to any person who has been declared elected.

(e) That the defendant has given, or offered to give, to any person a bribe for the purpose of procuring his or her election.

(f) That there was a possible malfunction of any voting or counting device.27

The grounds of illegal votes given, or errors in canvassing returns must, therefore, be shown to be of such an extent that illegalities or errors would change the result of the election.

New Hampshire law does not appear to provide a specific statutory scheme for election contests relating to federal elections, but rather provides for a process for a recount and an appeal and hearing on such recount results. The New Hampshire statutes provide that "any candidate for whom a vote was cast" may apply for a recount, which application is to be made to the secretary of state no later than the Friday following the election.28 During the recount process, the candidates and their counsels and representatives may "protest" the counting or failure to count any ballot, and the secretary of state is to rule on such protest.29 An appeal of the recount results may be made within three days of the declaration of the results of the recount to the state ballot law commission, which may determine which candidate received the greatest number of votes.30 That determination may then be appealed to the state supreme court within five days of the board's decision.31 Although there is no specific statutory grounds or cause of action for an election contest to be brought in the case of an election for federal office, the New Hampshire statutes do recognize that nothing in their statutory scheme would necessarily prevent a common law cause of action and recourse "to the superior court on other questions, within the jurisdiction of such court, relating to the legality or regularity of general elections or the results thereof."32

North Carolina provides that election contests are, as a general matter, to be filed with the county board of elections.33 However, because the county boards may rule that they cannot resolve the issue if an election is in more than one county,34 and because a petition may be taken up directly by the State Board of Elections,35 it would appear reasonable to file a petition directly to the State Board of Elections (or at least concurrently with a filing to the county board) with respect to irregularities or misconduct in the votes for presidential electors. The protest must state whether it concerns "the manner in which votes were counted and results tabulated," or whether it relates to some "other irregularity," and what remedy the protester is seeking.36 If the protest involves the manner in which votes were counted and results tabulated, then it must be filed before the beginning of the county board of election's canvass meeting (or if good cause for delay is shown, it may be filed up to 5:00 P.M. on the second business day after the county board of elections has completed its canvass and declared the results37). If the protest involves some other irregularity, then it must be filed before 5:00 P.M. on the second business day after the county board of elections has completed its canvass and declared the results.38 The State Board of Elections ̶ when a known group of voters cast votes that were beyond retrieval or where a known group of voters were given an incorrect ballot style–may authorize a county board to allow those voters to recast their votes during a period of two weeks after the canvass by the State Board of Elections.39 The State Board of Elections may order a new election if

(1) Ineligible voters sufficient in number to change the outcome of the election were allowed to vote in the election, and it is not possible from examination of the official ballots to determine how those ineligible voters voted and to correct the totals.

(2) Eligible voters sufficient in number to change the outcome of the election were improperly prevented from voting.

(3) Other irregularities affected a sufficient number of votes to change the outcome of the election.

(4) Irregularities or improprieties occurred to such an extent that they taint the results of the entire election and cast doubt on its fairness.40

After a decision by the State Board of Elections, an aggrieved party may appeal the decision to the Superior Court of Wake County within 10 days of the date of service of the final decision.41

Ohio appears to be an exception as far as election contests with respect to elections for federal office are concerned, including elections of presidential electors. The contested election procedure set out in the Ohio Code expressly states that it does not apply to an election for presidential elector, or for other federal office. Rather, the Ohio law provides that any such contests for presidential electors, as well as for other federal offices, "shall be conducted in accordance with the applicable provisions of federal law."42

In Pennsylvania, an election contest dealing with the selection of electors for President and Vice President of the United States43 must be filed within 20 days after the election,44 regardless of whether a recount of that election is proceeding or not.45 The contest is initiated by the filing of a petition in the appropriate court of jurisdiction in Pennsylvania by affidavit of at least five petitioners who are registered electors in Pennsylvania and who voted in the election being contested.46 The complaint must "concisely set forth the cause of the complaint, showing wherein it is claimed that the primary or election is illegal."47 An "illegal" election refers to allegations of fraud or wrongdoing in the casting, computation, and returns of votes,48 and must aver facts which, if proven, would definitely change the results of the election.49

In Virginia a contest to the election of electors for President and Vice President may be filed by a written complaint of one or more of the unsuccessful candidates,50 and contest proceedings are to be held in the Circuit Court of the City of Richmond before a special judicial panel.51 Such notice to contest must be filed no later than 5:00 p.m. on the second calendar day after the State Board certifies the result of the election, and a copy of the complaint is to be served on each contestee within five days after the Board has certified the election.52 Grounds for the complaint are either objections to the eligibility of the contestee, or objections to the conduct or the results of the election "accompanied by specific allegations which, if proven true, would have a probable impact on the outcome of the election.... "53 The contest is to be heard and determined without a jury,54 shall be held "promptly," and shall be completed at least six days before the time fixed for the meeting of the electors.55

Challenges to Electoral Count in Congress

The Twelfth Amendment to the U.S. Constitution provides that Congress shall meet in joint session to count and certify the electoral votes for President. Implicit in the express authority of Congress to count the electoral votes and to formally announce the winner of the presidential election, has been the authority (and practical necessity) to determine which electoral votes to count.

When Congress meets to count the electoral votes in January following the meeting of the presidential electors in December, objections may be made to the counting of electoral votes from a particular state. Federal law, known as the Electoral Count Act of 1887, sets forth a detailed procedure for making and acting on objections to the counting of one or more of the electoral votes.56 When the certificate or equivalent paper from each state or the District of Columbia is read, "the President of the Senate shall call for objections, if any." Any such objection must be presented in writing and must be signed by at least one Senator and one Representative. Furthermore, the objection "shall state clearly and concisely, and without argument, the ground thereof," and no debate on the objection is to be made in the joint session itself. When a properly made objection is received, the joint session is temporarily dissolved and each house is to meet to consider the objection separately. For an objection to be sustained, it must be agreed to by each house of Congress meeting separately.57

By way of example, due to alleged voting irregularities in the state, an objection was made to the Ohio electoral votes during the January 2005 joint session.58 In accordance with federal law, the chambers withdrew from the joint session to consider the objection, but neither the House nor Senate agreed to accept the objection. When the House and Senate resumed in joint session, "because the two Houses have not sustained the objection," Ohio's electoral votes were counted as cast.59

Similar to an election contest in the states, it appears that the burden of proof within Congress to overcome the presumption of regularity of an officially certified election may be significant. As noted earlier, the Electoral Count Act indicates the congressional determination that the states are to be the initial arbiter of election contests for presidential electors within their respective jurisdictions. Thus the provision of the Electoral Count Act known as the "safe harbor" provision expressly provides for final and "conclusive" determinations of the election of presidential electors in the states when timely contested under established state procedures.60

Even where no contest in a state has occurred, the election results and returns from each state that have reached the Congress, under the procedures of the Electoral Count Act, would have been officially certified by state officers. The official "certificates of ascertainment" regarding the election would have already been transmitted by the governor of each state to the National Archives and Records Administration and to the Presiding Officer of the joint session.61 With reference to contests relating to other federal elections ̶ federal congressional elections ̶ or in other challenges to the credentials of Members-elect, the practice in Congress has been to place a clear burden of proof upon the objecting party to overcome the presumption of validity of an election that has already been officially certified by the proper state officials.62 Regarding their own congressional elections, the House of Representatives and the Senate have adopted a "but for" test, requiring the contestant to prove that "but for" the alleged fraud or irregularity the result of the election would have been different.63 It is likely that a similar standard as that applied in congressional precedents with respect to the burden of proof would at least influence Congress in the case of challenges to the results of a state-certified election of presidential electors.64
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