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Summary

The U.S. Constitution vests the judicial power in the Supreme Court and any inferior courts established by Congress, limiting the power of federal courts to the context of "cases" or "controversies." Pursuant to constitutional and statutory requirements, courts may hear challenges to the actions of federal agencies in certain situations. This report offers a brief overview of important considerations when individuals bring a lawsuit in federal court to challenge agency actions, with a particular focus on the type of review authorized by the Administrative Procedure Act (APA), perhaps the most prominent modern vehicle for challenging the actions of a federal agency.

Whether judicial review of agency action is available in federal court turns on a number of factors. Courts must possess statutory jurisdiction to adjudicate a lawsuit, and plaintiffs must generally rely on a cause of action that allows a court to grant legal relief. Disputes must also present "cases" or "controversies" that satisfy the requirements of Article III of the Constitution. Finally, a suit must be presented to a court at the proper time for judicial review.

The APA directs reviewing courts to "compel agency action unlawfully withheld or unreasonably delayed" and to "hold unlawful and set aside agency action, findings, and conclusions" that violate the law or are otherwise "arbitrary and capricious." This review is limited, however, to "final agency action" that is not precluded from review by another statute or legally committed to the agency's discretion.

Pursuant to this mandate, courts are authorized to review agency action in a number of contexts. First, courts will examine the statutory authority for an agency's action and will invalidate agency choices that exceed these limits. In addition, a court may examine an agency's discretionary decisions, or discrete actions with legal consequences for the public. Finally, courts may also review an agency's compliance with statutory procedural requirements, such as the notice-and-comment rulemaking procedures imposed by the APA. This report provides a broad overview of the issues that may be relevant to any number of present and future challenges to agency action in federal court.









An Introduction to Judicial Review of Federal Agency Action



Congress has created numerous federal agencies charged with carrying out a broad array of delegated statutory responsibilities.1 Agencies administer their delegated authority in a variety of ways, including by promulgating rules and regulations that bind the public,2 advising regulated parties of an agency's enforcement priorities via guidance documents,3 bringing enforcement actions against private individuals or corporations for violation of a statute or regulation,4 and determining whether to grant a benefit5 or license.6 These agency actions, in turn, often generate questions about the legitimacy of an agency's decision. Individuals affected by an agency decision can sometimes challenge that action in federal court as violating a legal requirement.

The U.S. Constitution vests the judicial power in the Supreme Court and any inferior courts established by Congress,7 limiting the power of federal courts to the context of a of a "case" or "controversy."8 Pursuant to this authority, Congress has established federal courts below the Supreme Court of the United States to hear a variety of cases, both criminal and civil.9 Federal legislation authorizes courts to adjudicate challenges to actions taken by government officials and agencies in a variety of contexts.10 Federal courts are, however, courts of limited jurisdiction—they must adhere to limits placed on their authority by Congress and the Constitution.11 The circumstances under which a federal court will review the actions of a U.S. government agency or official thus involve complicated questions of statutory and constitutional law. This report offers a brief overview of some of the most important issues arising when individuals bring suit in federal court to challenge agency actions.

The Administrative Procedure Act (APA) is perhaps the most prominent modern vehicle for challenging the actions of a federal agency.12 Enacted in 1946 following the New Deal era, during which the size of the administrative state was expanded, the statute represents the first government-wide attempt to "systematize" requirements on the actions of federal agencies.13 The APA functions as the most prominent authorization of judicial review of agency action, including for agency compliance with substantive legal requirements—such as an agency's "organic," or authorizing, statute.14 In addition, the APA imposes various procedural requirements on federal agencies and authorizes courts to review agency's compliance with these requirements. Accordingly, the focus of this report is largely centered on judicial review of agency actions under the APA.

The report opens with a discussion of the circumstances in which federal courts are empowered to review agency actions15 and follows with a look at the scope of review authorized by the APA.16 It then continues by describing the mechanics of a federal court's review of an agency's statutory authority,17 as well as the standards employed in the review of an agency's discretionary decisions.18 The report concludes with a brief examination of judicial review of agency compliance with statutorily prescribed procedural requirements.19

Requirements for Judicial Review

Not every agency action is necessarily subject to judicial review. Whether judicial review of agency action is available in federal court turns on a number of factors, including constitutional,20 prudential,21 and statutory22 considerations. Courts must possess statutory jurisdiction to adjudicate a lawsuit, and plaintiffs must generally rely on a cause of action that allows a court to grant legal relief. Disputes must also present "cases" or "controversies" that satisfy the requirements of Article III of the Constitution. Finally, a suit must be presented to a court at the proper time for judicial review.

Statutory Jurisdiction

The federal courts are courts of limited jurisdiction.23 Their authority is restricted to matters entrusted to them by Congress.24 Consequently, in order to adjudicate a case, a statute must bestow subject matter jurisdiction in a federal court over a particular claim.25 In addition, suits against the United States are barred absent a statutory waiver of sovereign immunity.26

Subject Matter Jurisdiction

As a threshold matter, courts must possess subject matter jurisdiction over a claim to hear a case.27 Subject matter jurisdiction refers to a court's "power" to hear a case.28 The Supreme Court has held that the APA itself does not provide subject matter jurisdiction.29 In other words, when bringing suit under the APA, plaintiffs must rely on a separate statutory provision to establish jurisdiction in court. A variety of statutes authorize jurisdiction in particular courts to review certain types of claims. For example, certain statutes permit review of particular agency actions in the U.S. Courts of Appeals,30 and some statutes may specify that review occurs in a particular federal appellate court.31 In addition, 28 U.S.C. Section 1331 bestows upon federal district courts "original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States."32 This grant of subject matter jurisdiction authorizes federal courts to hear claims arising under the APA as well as "nonstatutory" and constitutional claims.33

Sovereign Immunity

In addition to the requirement that a court exercise jurisdiction pursuant to the terms of a federal statute before adjudicating a case, the doctrine of sovereign immunity shields the United States from suits unless immunity has been waived by statute.34 Absent such a waiver, federal courts lack jurisdiction over lawsuits against the United States.35 A waiver of sovereign immunity will not be implied from legislative history or the background context of a statute; rather, it must be clearly expressed in the statutory text.36 Three primary statutes waive sovereign immunity, thereby permitting lawsuits against the United States in federal court under certain circumstances.37 First, the APA was amended in 1976 to permit individuals aggrieved by agency action to bring suit in federal court against the United States and government employees in their official capacity.38 However, this statutory waiver does not authorize money damages as a remedy.39 Second, the Federal Tort Claims Act (FTCA) permits suits to be heard in federal court for certain torts committed by agency employees in the course of their employment.40 In these cases, the United States is substituted as a defendant for the employee who allegedly committed the tort.41 Unlike the APA, the FTCA permits money damages as a remedy.42 Third, the Tucker Act permits suits against the United States for breach of contract and certain other monetary claims that do not arise in tort.43

Cause of Action

Assuming a federal court has jurisdiction over a suit challenging an agency action, in order to challenge the actions of a federal agency, a plaintiff must also demonstrate that he or she posesses a legal right to seek judicial redress.44 A plaintiff will have a "cause of action" if he or she "is a member of the class of litigants that may, as a matter of law, appropriately invoke the power of the court."45 Various statutes explicitly provide such causes of action to enforce legal requirements against federal agencies.46 Absent a specific statutory framework creating a cause of action, the APA provides a general cause of action for individuals aggrieved by a "final agency action" if "there is no other adequate remedy in a court."47

There are other, less common bases for challenges to agency actions. In very limited situations, even lacking an express statutory cause of action, individuals may seek "nonstatutory" review of a agency action that is "ultra vires."48 In addition, when a federal official owes a plaintiff a "clear nondiscretionary duty,"49 federal district courts50 and appellate courts51 may issue mandamus relief, which is an order compelling an official "to perform a duty owed to the plaintiff."52 However, the remedy is to be invoked only in "extraordinary circumstances"53 when "no adequate alternative remedy exists."54 Finally, the Supreme Court in Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics recognized a common law cause of action against federal officers for damages resulting from violations of constitutional rights.55 This remedy does not apply to federal agencies.56

Constitutional and Prudential Limits on Federal Court Jurisdiction

In addition to statutory prerequisites for judicial review, certain constitutional and prudential considerations limit when courts will entertain a suit in a case challenging agency action. Plaintiffs must demonstrate that they have standing to challenge a federal agency's action and must also bring a lawsuit at the appropriate time.

Standing

Article III of the Constitution defines the proper scope of the federal court jurisdiction as limited to adjudicating "cases" and "controversies."57 The Supreme Court has articulated several legal doctrines emanating from Article III, as well as various prudential considerations, that further limit the circumstances under which the federal courts will adjudicate disputes respecting federal agencies, such as standing, ripeness, and mootness.58 In particular, the doctrine of standing is a frequent barrier to plaintiffs challenging agency action.59 The Supreme Court has noted the important separation of powers principles that underlie the doctrine, emphasizing that while the judiciary is authorized to say what the law is,60 invalidation of congressional legislation or actions of the executive branch should not be taken lightly.61 Courts must, of course, vindicate individual rights, but the judicial power may not be harnessed into a monitoring role over federal agencies that should be conducted by Congress.62

In order to satisfy the constitutional requirement of standing, a plaintiff must "demonstrate that he has suffered 'injury in fact,' that the injury is 'fairly traceable' to the actions of the defendant, and that the injury will likely be redressed by a favorable decision."63 A plaintiff must assert more than a generalized interest in governance shared by all citizens and instead must have suffered an injury in fact or invasion of a legally protected interest that is (1) concrete and particularized and (2) actual or imminent.64 In addition, a "causal connection" between the alleged injury and challenged conduct is required, such that the injury is "fairly traceable to the challenged action of the defendant."65 Finally, it must be likely, rather than "merely speculative, that the injury will be redressed by a favorable decision."66 The doctrine of standing often operates to bar suits challenging agency action, for example, when plaintiffs seek to vindicate the public interest but have not suffered a concrete injury traceable to an agency action.67

Timing of Judicial Review

A variety of factors also influence when it is proper for a federal court to adjudicate a challenge to agency action. Foremost among these are statutory deadlines and the doctrines of ripeness, mootness, and exhaustion. Many statutes authorizing judicial review of particular agency actions also impose filing deadlines for such challenges.68 Absent a specific statutory deadline, civil actions against the United States must be filed within six years of when the claim accrued or originated.69

A controversy must also be "ripe" for a federal court decision.70 The doctrine of ripeness derives from Article III limitations on the judiciary's authority, as well as prudential considerations.71 By avoiding the adjudication of suits prematurely, the doctrine aims to protect courts "from entangling themselves in abstract disagreements over administrative policies, and also ... protect[s] the agencies from judicial interference until an administrative decision has been formalized and its effects felt in a concrete way by the challenging parties."72 In deciding whether a case is ripe, a court considers whether the issues presented in the case are ready for a judicial decision and whether a delay would cause hardship to the parties in the case.73 For example, a court may require a party to show that an agency's action has "adverse effects of a strictly legal kind" or requires the party to adjust their behavior in some way.74 In the context of a challenge to an agency rule, for example, the promulgation of a regulation can make a judicial challenge sufficiently ripe when the rule requires parties to comply with new restrictions or risk serious penalties.75 In contrast, if a regulation does not require parties to alter their day-to-day conduct, judicial review may be more appropriate in the future after application of a rule to parties in a concrete way.76 Likewise, if "further factual development would 'significantly advance [a court's] ability to deal with the legal issues presented,'" the issue may not be ripe for review.77

Federal courts may also decline to hear a case if it is moot.78 A case is moot if the controversy initially existing at the time the lawsuit was filed is no longer "live" due to a change in the law or in the status of the parties involved;79 an act of one of the parties that dissolves the dispute can render the case moot as well.80

Finally, a court might deny review because a party failed to exhaust its administrative remedies before suing in federal court.81 Among other things, the doctrine of exhaustion seeks to avoid unnecessary litigation by requiring the full development of a record before a court examines a case.82 However, the Supreme Court has held that in suits brought under the APA, federal courts lack the power to require parties to exhaust their administrative remedies if no statute or agency rule requires such exhaustion.83 Nonetheless, where the APA does not apply, exhaustion requirements could preclude immediate challenges to federal agency action.

The Scope of Review Under the Administrative Procedure Act

The APA permits judicial review of final agency actions. However, the statute sets important limits on particular matters and entities that qualify for judicial examination under its terms.

Reviewability of Agency Action

As discussed above, the APA contains a waiver of the sovereign immunity of the United States under certain circumstances,84 providing a cause of action for individuals aggrieved by agency actions to seek judicial review of an agency's decision.85 The APA directs reviewing courts to "compel agency action unlawfully withheld or unreasonably delayed" and to "hold unlawful and set aside agency action, findings, and conclusions" that are:

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title [concerning formal rulemaking86 and adjudicatory proceedings] or otherwise reviewed on the record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.87

As a result, courts are generally authorized to direct an agency to comply with the law and can invalidate actions that are inconsistent with the agency's statutory authority. Courts may also review an agency's compliance with statutory procedural requirements, such as notice-and-comment rulemaking procedures imposed by other provisions of the APA.88 In addition, a court may examine an agency's discretionary decisions, such as a denial of a rulemaking petition, and invalidate actions that are arbitrary or capricious.89

Limits of Review Under the APA

Judicial review under the APA is limited to examining final agency action that is not committed to agency discretion or precluded from review by a different statute.90 Consequently, defining terms such as "agency," "action," "final," and "committed to agency discretion" is important in understanding when courts will hear a challenge to the decisions of a federal agency.

What Is an "Agency"?

The scope of review authorized by the APA is limited. The statute imposes restrictions on the types of actions courts may review. For example, a federal court is limited to reviewing the actions of a federal agency, which is defined as an "authority of the United States."91 This definition generally includes all executive branch agencies, including the independent regulatory agencies, but specifically excludes Congress and the judiciary,92 as well as courts martial, military commissions, and military authorities in times of war or in the field.93 Notably, the Supreme Court has held that the definition of agency in the APA does not encompass the President,94 although lower courts had held that entities within the Executive Office of the President may qualify as agencies.95

What Constitutes Agency "Action"?

Review under the APA is also limited to agency action. Agency "action" is defined as "the whole or a part of an agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act."96 Courts thus may review a wide variety of issues, including agency rules, denials of licenses and permits, and sanctions issued against private parties.97 However, it is important to note that this definition is not comprehensive—courts will deny review if the agency's challenged conduct does not fit within the statutory definition.98 For example, some courts have denied requests for review of agency publications and press releases, as those documents do not necessarily qualify as rules, orders, or sanctions within the meaning of the APA.99

"Final" Agency Action

Review under the APA is also limited to final agency action.100 The Supreme Court has articulated two requirements for an agency's action to qualify as final. First, the action may not be tentative or interlocutory in nature, but must represent the "'consummation' of the agency's decisionmaking process."101 Second, it must be an action "by which 'rights or obligations have been determined,' or from which 'legal consequences will flow.'"102 This principle limits the judicial review of a variety of agency "actions" that do not have a final, legally binding consequence. For example, this restriction may bar judicial review of an agency's recommendation to the President to take certain actions, at least as long as that recommendation does not legally bind the President.103 The finality requirement can also, at times, serve to shield certain agency guidance documents from judicial review if such guidance does not legally bind the public.104 On the other hand, individuals are not necessarily required to wait for an enforcement action to be brought against them to challenge an agency's determination. Some actions, such as the issuance of binding regulations, may qualify as final agency action that is subject to judicial review before an enforcement action is brought against a third party.105

Statutory Preclusion of Review

Judicial review of agency action under the APA is unavailable in two important situations: (1) when a statute precludes review and (2) when the agency's action is legally comitted to an agency's discretion. The Supreme Court has interpreted the APA as establishing a "basic presumption of judicial review" of agency decisions absent another statute that clearly precludes review in federal court.106 Some statutes expressly preclude judicial review of agency actions.107 In other situations, review may be precluded by implication.108 Determining whether another statute precludes review under the APA may include an examination of that statute's "express language[,] ... the structure of the overall statutory scheme, its objectives, its legislative history, and the nature of the administrative action involved."109 In some cases, judicial review may be precluded because it would contradict congressional intent, such as by disrupting or impeding the intended swift operation of a complex regulatory framework.110 However, in the context of lawsuits alleging constitutional violations, courts have read preclusion provisions narrowly to preserve a federal court's role of reviewing constitutional claims.111

Committed to Agency Discretion

Finally, review under the APA is unavailable if the agency's action is legally committed to the agency's discretion.112 The Supreme Court has noted that an agency's action is committed to its discretion when a statute's terms are so broad that there simply is "no law to apply" in evaluating its requirements.113 In other words, if "the statute is drawn so that a court would have no meaningful standard against which to judge the agency's exercise of discretion," then judicial review is unavailable.114 A prominent example of a matter usually committed to an agency's discretion is the decision not to initiate an enforcement action against a third party.115 The Supreme Court has noted that the decision to initiate an enforcement action involves a "complicated balancing of a number of factors which are peculiarly within [an agency's] expertise" and is "generally committed to an agency's absolute discretion."116 Similarly, the Court has held that an agency's decision to allocate funds from a lump-sum appropriation is committed to an agency's discretion, because the whole purpose of such an appropriation is to grant the agency flexibility to spend funds.117 Likewise, the Court has held that the decision by the Director of the Central Intelligence Agency (CIA) to discharge an employee for reasons in the "interests of the United States" is committed to agency discretion, a ruling based in part on the overall structure of the relevant statute directing the CIA to gather and protect intelligence sources.118

Review of Statutory Issues

Once a court finds that it has jurisdiction to hear a challenge to an agency's action, one relevant consideration will be whether the challenged action complies with the law. The APA authorizes courts to "set aside" agency action that is "in excess of statutory jurisdiction, authority, or limitations, or short of statutory right" or otherwise "not in accordance with law."119 Courts thus must often interpret the meaning of statutory provisions to determine if the agency's actions accord with its statutory authority or contradict a legal mandate. This means that courts will invalidate agency actions that contravene the meaning of a governing statute.120

Chevron Deference

Courts have developed a number of doctrinal tests for conducting this inquiry, with varying amounts of judicial "deference" given to an agency's interpretation of the relevant statute. When reviewing a challenge to an agency's interpretation of a statute that it administers and has the force of law, courts apply the two-step framework outlined by the Supreme Court in Chevron U.S.A., Inc. v. Natural Resources Defense Council.121 Pursuant to that rubric, at "step one," courts examine "whether Congress has directly spoken to the precise question at issue."122 If so, "that is the end of the matter," and courts must enforce the "unambiguously expressed intent of Congress."123 In the case of silence or ambiguity in the statute, however, "step two" requires courts to defer to a reasonable agency interpretation, even if the court would have otherwise reached a contrary conclusion.124 This deference is appropriate in certain circumstances because Congress has delegated "authority to the agency to elucidate a specific provision of the statute"125 and an agency may possess significant expertise concerning the law's administration.126 Some commentators have noted that agency statutory interpretations are more likely to be upheld if the doctrine applies, particulary if the court reaches Chevron's second step.127

In addition to sanctioning an agency interpretation that may depart from a court's reading of a statute, the Chevron doctrine permits agencies to shift their interpretations over time, provided that its new interpretation is a reasonable construction of the statute.128 While a judicial finding that Congress clearly spoke to an issue "displaces a contrary agency construction," a finding of ambiguity, in contrast, may permit an agency to alter its interpretation as a result of changed circumstances.129

Limits to Chevron Deference

Chevron does not apply to every agency interpretation of a statute. The Supreme Court has noted that the Chevron doctrine applies where Congress has delegated to the agency the authority to "speak with the force of law" and the relevant interpretation was "promulgated in the exercise of that authority."130 An important factor in determining whether the doctrine applies—an inquiry sometimes referred to as Chevron "step zero"131—is the formality of the procedures used when issuing the interpretation. The Court has explained that if an agency has been conferred the power to engage in formal adjudications132 or notice-and-comment rulemaking, this likely evidences congressional intent to delegate the authority to speak with the force of law.133 In contrast, "interpretations contained in policy statements, agency manuals, and enforcement guidelines, all of which lack the force of law," are generally not accorded Chevron deference.134  However, an agency's interpretation may sometimes warrant Chevron deference in circumstances with less procedural formality than that used in notice-and-comment rulemaking.135 Courts may examine the "interstitial nature" of the issue, the agency's expertise, "the importance of the question to the administration of the statute, the complexity of that administration, and the careful consideration the Agency has given the question over a long period of time" to determine whether Chevron supplies the appropriate lens through which to review the agency's interpretation.136

In addition, the Court has declined to apply Chevron deference in certain cases that present "extraordinary" questions. For example, in King v. Burwell, the Court upheld the Internal Revenue Service's determination137 that the Affordable Care Act "allows tax credits for insurance purchased on any Exchange created under the Act."138 The Court noted that Chevron deference is predicated on the theory that a statute's ambiguity constitutes an implicit delegation from Congress to the agency to fill in statutory gaps.139 But the Court noted that whether such tax credits were available was a question of "deep 'economic and political significance'" that was "central to th[e] statutory scheme."140 If Congress had wanted to delegate that determination to the agency, the Court explained, it would have done so explicitly.141 Because the statute did not expressly delegate that decision to the agency, the Court gave no deference to the agency's interpretation and analyzed the statute independently of the agency's position.142 The Court's opinion reaffirms a principle enunciated in a prior case, FDA v. Brown & Williamson.143 In that case, the Food and Drug Administration (FDA), after years of "having expressly disavowed any such authority since its inception," asserted for the first time in 1996 jurisdiction to regulate tobacco products.144 In reviewing the agency's interpretation, the Court noted that "[i]n extraordinary cases ... there may be reason to hesitate before concluding that Congress has intended" to implicitly delegate authority to an agency to fill in statutory gaps.145 The Court noted that the FDA asserted jurisdiction to regulate an industry constituting a significant portion of the American economy and concluded that "Congress could not have intended to delegate a decision of such economic and political significance to an agency" without doing so expressly.146

When Chevron does not apply in a case, courts may give statutory interpretations by agencies less deference.147 This is not to say, however, that agency interpretations necessarily receive no weight at all. The Court indicated in Skidmore v. Swift &  Co. that when an agency interprets a "highly detailed" "regulatory scheme" and the agency has "the benefit of specialized experience,"148 then the court accords the agency's interpretation "a respect proportional to its 'power to persuade.'"149 In other words, a court applying Skidmore deference accords an agency's interpretation of a statute a certain amount of respect or weight correlated with the strength of the agency's reasoning.150 Courts will give consideration to the agency's interpretation, the "weight" of which "will depend upon the thoroughness evident in [the agency's] consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade."151 At bottom, Skidmore deference recognizes an agency's "power to persuade" based on its "body of experience and informed judgment," but it does not require that agency interpretations be "controlling on the courts."152

Finally, when courts review the legal interpretations of an agency regarding its compliance with statutes it does not administer or the Constitution, such review can be more stringent: Courts sometimes review such matters de novo, or without any deference at all to the agency's interpretation.153 For example, judicial review of an agency's compliance with the APA's procedural provisions,154 certain Freedom of Information Act provisions,155 and the Constitution156 may be conducted de novo because those legal requirements are not entrusted to the discretion of any particular agency.

Review of Agency Interpretations of Regulations

Courts will also examine an agency's interpretation of its own regulations. Just as ambiguities arise in statutory provisions that agencies implement, similar uncertainties sometimes accompany agency regulations.157 Supreme Court doctrine, reiterated in Auer v. Robbins, instructs courts to defer to an agency's interpretation of its own regulations unless the agency's position is "plainly erroneous."158 Functionally, "Auer deference" to an agency's interpretation of a regulation seems to operate in a similar fashion as does Chevron deference.159 So long as the agency's interpretation of its regulation is reasonable,160 courts must give that interpretation "controlling weight."161 Importantly, Auer deference can extend to a broader scope of agency interpretations than does Chevron deference, including positions developed without formal procedures, such as statements made during the course of litigation.162 That said, Auer deference is not applicable to all agency interpretations of a regulation. For example, if an agency regulation simply "parrot[s]" or "paraphrase[s]" the relevant statutory language, then the agency possesses no special authority to interpret the regulation.163 Auer deference also does not apply "when the agency's interpretation is plainly erroneous or inconsistent with the regulation."164 However, whether an inconsistent agency interpretation of its own regulation receives Auer deference appears to be unresolved.165

In recent years, a number of Justices signaled some disapproval of the doctrine and a willingness to reconsider the practice in an appropriate case.166 However, the only evidence of Auer's potential demise emerges primarily from concurring or dissenting opinions.167 Consequently, while some Justices certainly do wish to reconsider the doctrine, it is unclear whether a majority might be assembled in the future to cabin the scope of Auer deference or eliminate it altogether.168

Judicial Review of Agency Factual Determinations and Discretionary Decisions

In addition to statutory review of agency actions, another important basis for judicial review under the APA concerns an agency's factual determinations and certain discretionary decisions. Courts are authorized to "hold unlawful and set aside agency actions, findings, and conclusions found to be arbitrary, capricious, [or] an abuse of discretion."169 This "catch-all" provision of the APA applies to factual determinations made during "informal" proceedings,170 such as notice-and-comment rulemaking,171 and most other discretionary determinations an agency makes.172

The seminal Supreme Court decision elaborating this standard, Motor Vehicle Manufacturers Association v. State Farm Auto Mutual Insurance Co., explains that the scope of this review is "narrow," as "a court is not to substitute its judgment for that of the agency."173 However, courts will invalidate agency determinations that fail to "examine the relevant data and articulate a satisfactory explanation for its action including a 'rational connection between the facts found and the choice made.'"174 When reviewing that determination, courts must "consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment."175 In general, the Court noted, an agency decision is arbitrary

if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.176

Given the broad scope of federal agency actions that are subject to judicial review, whether an agency decision is arbitrary and capricious is largely a situation-specific question. Importantly, the Supreme Court has clarified that it is not arbitrary and capricious for agencies to change their policies. In FCC v. Fox Television Stations, Inc., the Supreme Court held that review under the arbitrary-and-capricious standard is not heightened or more stringent simply because an agency's action alters its prior policy.177 An agency must acknowledge such change when it occurs, but so long as the agency's action is permissible under its authorizing statute and supported by good reasons, agencies are not required to show that new policies are better than old ones.178 In other words, an agency may be authorized to pursue a range of policy outcomes under its statutory authorization, and courts may not scrutinize such change more strictly than other agency decisions.179

In general, the arbitrary-and-capricious standard requires an agency to demonstrate that it engaged in reasoned decisionmaking when reaching its determination.180 Importantly, courts "must judge the propriety of [an agency's] action solely by the grounds invoked by the agency," and they may not create their own justifications to support an agency's decision beyond the reasons presented by the agency.181 Further, courts require agencies to provide the "essential facts upon which the administrative decision was based"182 and explain what justifies their determinations with actual evidence beyond a "conclusory statement."183 An agency's failure to provide an adequate explanation for its decision will typically result in remand or invalidation of its decision.184 Among other things, this requirement plays an important role in judicial review of agency regulations. Thus, an agency's failure to explain its reasoning in response to significant comments raised during notice-and-comment rulemaking will be considered arbitrary and capricious.185

Beyond those circumstances in which courts find that an agency failed to provide an adequate explanation for its decision, courts may also find the decision itself to be arbitrary and capricious.186 For example, courts will invalidate agency actions that are the product of "illogical"187 or inconsistent reasoning.188 In addition, courts will find an agency action to be arbitrary and capricious if the agency simply failed to consider an important factor relevant to its action, such as the policy effects of its decision189 or vital aspects of the problem in the issue before it.190 Likewise, courts may invalidate or remand a determination to the agency if the agency decision failed to consider regulatory alternatives that would similarly serve the agency's goals191 or provide "less restrictive, yet easily administered" options.192 It bears mention that courts are particularly deferential to agencies' expertise when making predictive judgments based on scientific or technical determinations.193

Because of the wide range of statutory authorities and agency missions, what counts as a relevant factor that must be considered by an agency when reaching a decision can be context specific. An illustrative case is Judalong v. Holder, where the Supreme Court found the Board of Immigration Appeals' (BIA's) policy for deciding whether resident aliens may apply for relief from removal to be arbitrary and capricious.194 The Court noted that the relevant factors for the BIA to consider were the "purposes of the immigration laws or the appropriate operation of the immigration system."195 Because the agency failed to root its determination in consideration of such factors and instead based its policy on an "irrelevant comparison between statutory provisions" unconnected to the merits of a removal decision or the administration of immigration laws, the Court held that the agency's determination was arbitrary and capricious.196

Other examples197 of agency actions found to be arbitrary and capricious include


	failing to consider circumstances that "warrant different treatment for different parties";198

	reaching a conclusion that contradicts the underlying record;199

	justifying "its decision on a premise the agency itself has already planned to disrupt";200

	taking rulemaking action that undercuts another simultaneous rulemaking by the same agency;201

	"fail[ing] to provide any coherent explanation for its decision";202

	contradicting the "expert record evidence" without explanation;203

	failing to consider a relevant and important factor in making a decision;204

	issuing a rule that was based on "pure political compromise, not reasoned scientific endeavor";205

	failing to "exercise sufficiently independent judgement" by deferring to private parties;206 and

	utilizing a model for studying risk that was inconsistent with the underlying data.207



Review of Compliance with Procedural Requirements

In addition to authorizing judicial review of agency actions, the APA also imposes various procedural requirements that agencies must follow depending on the type of agency action. The APA makes two important distinctions in categorizing the actions of an agency. First, it distinguishes between rulemaking—the agency's process for promulgating and repealing a rule208—and adjudications—the agency's "process for the formulation of an order."209 A rule applies generally to a group of individuals or the public, while an adjudication is an individualized decision.210 Second, the APA distinguishes between formal and informal proceedings.211 Formal proceedings are subject to more stringent procedures than informal proceedings and are required when the agency's decision must be made "on the record."212 According to the APA, every agency action falls into these categories, resulting in four types of agency decisions. First, although such instances are rare, an agency may conduct a "formal rulemaking," in which it provides a formal, public hearing before promulgating a regulation.213 Second, and much more commonly, an agency may engage in informal rulemaking, in which it offers the public notice and an opportunity to comment on the proposed rule.214 Third, an agency may conduct a "formal adjudication" in which it provides a trial-type hearing for a particular individual before an administrative law judge.215 Finally, an agency may make a decision subject to the "informal adjudication" procedures of the APA. Agencies enjoy substantial discretion under this standard to formulate their own procedures, subject to the requirements of the Due Process Clause of the Fifth Amendment.216 These categories of agency actions are shown in Table 1.



Table 1. Types of Agency Actions











	Agency Action

	Characteristics

	Example




	Formal Rulemaking

	Rulemaking proceeding with a formal hearing that permits parties to conduct cross-examination. The decisionmaker is barred from ex parte contacts, and the agency's decision must be supported by substantial evidence.

	The Marine Mammal Protection Act requires regulations made by the Secretary of Commerce concerning marine mammals be made on the record. 16 U.S.C. §1373(d).




	Informal Rulemaking

	Agency must give the public notice and an opportunity to comment on the proposed rulemaking.

	After notice and comment period, Department of Labor promulgates a regulation requiring certain firms to pay workers overtime wages.




	Formal Adjudication

	Individualized decision with a formal hearing that permits parties to conduct cross-examination. The decisionmaker is barred from ex parte contacts, and the agency's decision must be supported by substantial evidence.

	After denying an individual benefits under the Black Lung Benefits Act, agency provides an administrative law judge to oversee a formal hearing reviewing the case.




	Informal Adjudication

	No hearing requirement; parties compelled to appear are entitled to counsel; agencies are generally free to formulate their own proceedings subject to requirements of the Due Process Clause.

	The Environmental Protection Agency orders a waste facility to correct its practices.







Source: Created by CRS.





Importantly, agency actions can be challenged for failing to comply with "procedure[s] required by law."217 Consequently, assuming that a court is otherwise authorized to adjudicate a case,218 individuals aggrieved by agency conduct may challenge an agency's failure to comply with the procedures mandated by the APA or another statute.

For example, before engaging in "informal" rulemaking under Section 553 of the APA, agencies must provide the public with advance notice and an opportunity to meaningfully comment on the proposed rule.219 Such regulations are often referred to as "legislative rules."220 However, "nonlegislative" rules, such as interpretive rules and policy statements, are exempt from this requirement.221 Federal courts will thus remand or invalidate an agency document issued without notice-and-comment procedures if a court concludes that it qualifies as a legislative rule.222 Courts doing so will sometimes review the issue de novo, refusing to grant any deference to the agency because Congress has not granted the agency authority to administer the APA.223 In addition, the APA's "good cause" provision permits agencies to bypass these requirements if compliance would be "impracticable, unnecessary, or contrary to the public interest."224 For example, in 2004, the D.C. Circuit upheld on security grounds the Federal Aviation Administration's rule, promulgated without notice and comment, covering the suspension and revocation of pilot certificates.225 The court accepted the agency's contention that the regulation was necessary to protect the public against security threats, ruling that the "legitimate concern over the threat of further terrorist acts involving aircraft in the aftermath of September 11, 2001," supported the good cause finding.226 Nonetheless, the appropriate standard of review for determining what constitutes "good cause" under the APA is unsettled.227

Similarly, parties may challenge the procedures used in agency adjudications. When conducting "formal" or "on the record" adjudications, agencies must provide trial-type procedures during the hearing before the agency.228 While agencies are generally free to choose between utilizing rulemaking or adjudications to set policy,229 certain legal requirements nevertheless apply to adjudications.230 Formal adjudications require trial-like procedures and must be conducted before an administrative law judge (ALJ) or agency head; informal adjudications have fewer procedural requirements and need not take place before an ALJ.231 An agency's choice to adjudicate an issue with informal procedures rather than formal ones may be challenged as violating the APA.232

Importantly, the Supreme Court has consistently ruled that courts may not add to the procedural requirements imposed on agencies in the APA.233 Agencies enjoy discretion to develop and apply their own procedures that supplement the APA's requirements, but courts lack authority to impose additional requirements upon agencies.234 In the past, lower federal courts had required agencies to adopt additional procedures not spelled out in the text of the APA.235 In the context of informal rulemaking, the Supreme Court's 1978 decision in Vermont Yankee Nuclear Power Corporation v. Natural Resource Defense Council, Inc. ruled that courts may not require agencies to utilize additional procedures beyond those mandated by the APA's notice-and-comment requirements.236 Likewise, the Court's 2015 decision in Perez v. Mortgage Bankers Association held that courts may not require agencies to undergo notice-and-comment rulemaking if the APA exempts the agency action from those requirements.237 In other words, the APA "sets forth the full extent of judicial authority to review executive agency action for procedural correctness."238

Conclusion

The Constitution confers Congress with expansive authority to define the jurisdiction of federal courts, determine the types of agency actions subject to judicial review, and subject agencies to certain procedural requirements when implementing their statutory authority. Important constitutional limits also determine when a federal court may render a decision. The circumstances in which federal courts will review the actions of agencies are thus informed by complicated statutory, constitutional, and prudential considerations. Perhaps the most prominent of such statutes, the APA, subjects a broad scope of agency decisions to judicial review, subject to important limitations. Judicial interpretation of the APA's provisions consequently plays a central role in determining what types of agency actions are subject to review in federal court. These developments are, nonetheless, subject to future modification by Congress, which enjoys authority to alter the APA or any other statute to shape the contours of judicial review of agency action.
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