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Summary

On October 2, 2017, the Supreme Court began one of the most notable terms in recent memory. The latest term of the Court was the first full term for Justice Neil Gorsuch, who succeeded Justice Antonin Scalia following his death in February 2016. The October Term 2017 was also the last term for Justice Anthony Kennedy, who retired in July 2018. With nine Justices on the Court for the first time at the beginning of a term since October 2015, this past term witnessed the High Court issuing fewer unanimous opinions and more rulings that were closely divided relative to previous terms.

The increased divisions on the High Court during the October Term 2017 may have been a product of the nature of the cases on the Court's docket, with the Supreme Court hearing a number of high-profile matters implicating issues of considerable interest for Congress and the public at large. For instance, during its last term, the Court considered a challenge to President Trump's so-called travel ban, several redistricting disputes concerning partisan gerrymandering, and a dispute that pitted a state government's interests in enforcing certain civil rights laws against the interests of those who object to same-sex marriage on religious grounds. Some of the Court's most highly anticipated rulings resulted in opinions where the Justices avoided resolving core issues of dispute, such as the Court's rulings on partisan gerrymandering, in which the legal challenges were largely dismissed on procedural grounds, or the Court's opinion in the case of a baker's refusal to make a cake for a same-sex wedding, which was decided on narrow grounds peculiar to the case before the Court. Nonetheless, the October Term 2017 resulted in several far-reaching opinions. Perhaps most notably, the last term for the Court saw the overturning of several long-standing precedents, including (1) two 20th Century cases interpreting Congress's Commerce Clause power to limit the states' ability to require certain out-of-state retailers to collect and remit sales taxes; (2) a 1977 ruling requiring nonconsenting members of public employee unions to pay certain fees as a condition of employment; and (3) a long-criticized 1944 case that sanctioned the internment of Japanese Americans during World War II.

Of particular note are seven cases from the October Term 2017 that could impact the work of Congress: (1) Epic Systems Corp. v. Lewis, which upheld the enforceability of certain agreements between employers and employees to arbitrate labor disputes in lieu of class and other collective actions; (2) Carpenter v. United States, which interpreted the Fourth Amendment to impose certain limits on the warrantless collection of the historical cell phone location records of a criminal suspect; (3) Murphy v. National Collegiate Athletic Association, a case that held that Congress, by prohibiting a state from partially repealing a state law, impermissibly commandeered the powers of the state; (4) Janus v. American Federation of State, County, and Municipal Employees, Council 31, which held that agency fee arrangements that require nonconsenting public employees to contribute a fee to a public employee union violate the First Amendment; (5) National Institute of Family and Life Advocates v. Becerra, a case that concluded that a California law imposing various notice requirements for certain facilities providing pregnancy-related services likely violated the First Amendment; (6) Trump v. Hawaii, which rejected a challenge to the lawfulness of President Trump's so-called travel ban; and (7) Lucia v. Securities and Exchange Commission, which concluded that the appointment of administrative law judges within the Securities and Exchange Commission did not comply with Article II of the Constitution.













On October 2, 2017, the Supreme Court began one of the most notable terms in recent memory, concluding its work at the end of June 2018.1 The latest term of the Court was the first full term for Justice Neil Gorsuch,2 who succeeded Justice Antonin Scalia following his death in February 2016,3 and the last term of Justice Anthony Kennedy, who retired from the High Court in July 2018.4 With nine Justices on the Court for the first time at the beginning of a term since October 2015,5 the October Term 2017 term witnessed an increasingly divided Court. For example, notwithstanding a comparable volume of cases at the Court the last two terms,6 the most recent resulted in 28 unanimous rulings,7 a marked decrease from the term before, which saw the Court issuing 41 unanimous decisions.8 Similarly, the Supreme Court issued 19 decisions that were decided by a single vote during the October Term 2017,9 which was 10 more than the previous term.10

The increased divisions on the High Court may have been a product of the nature of the cases on the Court's docket, with the Supreme Court hearing a number of high profile matters implicating issues of considerable interest for Congress and the public. For instance, during its last term, the Court considered a challenge to President Trump's so-called travel ban,11 several redistricting disputes concerning partisan gerrymandering,12 and a dispute that pitted a state government's interests in enforcing certain civil rights laws against the interests of those who object to same-sex marriage on religious grounds.13 Some of the Court's most highly anticipated rulings resulted in opinions where the Justices resolved cases on grounds that did not reach the core issues of dispute, such as the Court's rulings on partisan gerrymandering, in which the legal challenges were largely dismissed on procedural grounds,14 or the Court's opinion in the case of a baker's refusal to make a cake for a same-sex wedding, which was decided on narrow grounds peculiar to the case before the Court.15 Nonetheless, the October Term 2017 resulted in several far-reaching opinions that are discussed below in more detail. Perhaps most notably, the Court overturned several long-standing precedents, including (1) two 20th Century cases interpreting Congress's Commerce Clause power to limit the states' ability to require certain out-of-state retailers to collect and remit sales taxes;16 (2) a 1977 ruling requiring nonconsenting members of public employee unions to pay certain fees as a condition of employment;17 and (3) a long-criticized 1944 case that sanctioned the internment of Japanese Americans during World War II.18

This report highlights seven notable cases from the October Term 2017 that could impact the work of Congress: (1) Epic Systems Corp. v. Lewis, which concerned the enforceability of certain agreements between employers and employees to arbitrate labor disputes in lieu of class and other collective actions; (2) Carpenter v. United States,  which examined the limits the Fourth Amendment imposes on the warrantless collection of the historical cell phone location records of a criminal suspect; (3) Murphy v. National Collegiate Athletic Association (NCAA),  a case that explored whether Congress, by prohibiting a state from partially repealing a state law, impermissibly commandeers the powers of the state; (4) Janus v. American Federation of State, County, and Municipal Employees, Council 31 (AFSCME), which concerned whether so-called agency fee arrangements that require nonconsenting public employees to contribute a fee to a public employee union violate the First Amendment; (5) National Institute of Family and Life Advocates (NIFLA) v. Becerra, a case that assessed whether a California law imposing various notice requirements for certain facilities providing pregnancy-related services was likely to violate the First Amendment; (6) Trump v. Hawaii, which challenged the lawfulness of President Trump's so-called travel ban; and (7) Lucia v. Securities and Exchange Commission (SEC), which explored whether the appointment of administrative law judges (ALJs) within the SEC complied with Article II of the Constitution. The discussion of each of these cases (1) provides background information on the case being discussed; (2) summarizes the arguments that were presented to the Court; (3) explains the Court's ultimate ruling; and (4) examines the potential implications that the Court's ruling could have for Congress, including the ramifications for the jurisprudence in a given area of law.

Business Law19

Epic Systems Corp. v. Lewis

Epic Systems Corp. v. Lewis,20 decided by the Supreme Court on May 21, 2018, presented the question of whether an agreement between an employer and an employee to arbitrate their disputes, waiving rights to class actions and other collective treatment, could be enforced. Epic Systems is a potentially significant case because these arbitration agreements are practically ubiquitous in various employment settings,21 and the viability of such agreements may affect the ability of millions of employees to pursue potential class actions against their employers.22 The Court, in a 5-4 opinion by Justice Gorsuch, concluded that such agreements had to be enforced under the Federal Arbitration Act of 1925 (FAA), notwithstanding provisions of the National Labor Relations Act of 1935 (NLRA) establishing workers' rights to engage in concerted action generally.23 In so doing, the Court emphasized that arbitration is generally an informal, bilateral procedure, and the FAA, which applies in a variety of commercial contexts, is generally not displaced by other federal statutes without Congress manifesting a clear intention to the contrary.24

As background, an arbitration agreement is a contract mandating alternative dispute resolution that avoids courtroom litigation between the contracting parties.25 The FAA provides that agreements in commerce to settle disputes in arbitration are "valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract."26 In Epic Systems, the parties—an employer and employee—had an arbitration agreement that provided only for "individualized arbitration" with respect to any employment disputes.27 The employee nonetheless sought to bring a class action suit under Federal Rule of Civil Procedure 2328 and argued that, notwithstanding his agreement promising "individualized arbitration" with his employer, Section 7 of the NLRA guaranteed his right to bring such an action.29 Section 7 guarantees to workers "the right to self-organization, to form, join, or assist labor organizations . . . and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection."30 The question presented in the Supreme Court was whether Section 7 guarantees a worker's right to bring a class action or other collective lawsuit, and if so, whether it overrides the FAA with respect to the enforceability of the individualized arbitration clause.31

Justice Gorusch, in an opinion for five Justices, concluded that Section 7 of the NLRA did not guarantee a right to bring a class action lawsuit.32 Justice Gorsuch first concluded that under existing Supreme Court precedent, the FAA's saving clause—which allows federal courts to hold arbitration agreements unenforceable if "upon such grounds as exist in law or equity for the revocation of any contract"—could not be interpreted to render contracts unenforceable simply because they barred class treatment.33 As such, the only remaining question in the case was whether Section 7 of the NLRA displaced the FAA by mandating the availability of class treatment in employment cases.34 Justice Gorsuch observed that where two statutes address similar topics, federal courts must strive to "give effect to both," and that courts are bound by the "strong presumption that repeals by implication are disfavored."35 Applying these principles, the Court concluded that the NLRA could be reasonably read in harmony with the FAA, as Section 7 "focus[es] on the right to organize unions and bargain collectively" rather than the right to litigate collectively.36 Given this view of Section 7, the Court held that the FAA required the enforcement of the contract as written, necessitating that employee arbitrate his dispute one-on-one with his employer.37

Justice Ginsburg, joined by Justices Breyer, Sotomayor, and Kagan, disagreed with the majority on almost every point. On the NLRA, the dissenters asserted that the history and intent of the statute were focused on protecting the "myriad ways in which employees may join together to advance their shared interests," and asserted that these factors required reading the statute to embrace a right to collective action in litigation as well as other contexts.38 With respect to the FAA, the dissenters argued that the Court's jurisprudence over the past decades had strayed far from Congress's initial intent, and that the FAA should never have been read to apply to any contracts outside the context of "merchants of roughly equal bargaining power."39 In so concluding, the dissenters put a heavy emphasis on the allegedly negative policy implications of the case, and asserted that it would cause an "enforcement gap" by reducing employees' ability to enforce wage and hour violations by employers.40

Epic Systems is a highly significant case—dissenters in the case, along with numerous commentators, have argued that the Court's decision will threaten workers' rights by diminishing the power of the class action device to rein in wrongful conduct by employers.41 Others have argued that a contrary decision would have greatly unsettled employer expectations, as "individualized arbitration" clauses are ubiquitous,42 resulting in benefits for the plaintiffs' bar at the expense of employers and employees.43 Both the majority and the dissent noted the importance of Congress's role in this area.44 Because the entire dispute in Epic Systems centered on how to reconcile two federal statutes, Congress retains the power to rewrite the rules in this sphere and has in the past expressly exempted certain disputes from the reach of the FAA.45 Congress, if it wished, could not only alter the outcome in Epic Systems, but could develop an entirely new path for arbitration agreements in the employment or other contexts.46

Criminal Procedure47

Carpenter v. United States

In its most recent decision considering how the Fourth Amendment applies in the digital age, the Supreme Court held in a 5-4 decision in Carpenter v. United States that government acquisition of historical cell site location information (CSLI) from a cell phone user's wireless carrier constitutes a Fourth Amendment search.48 CSLI is a compilation of time-stamped records showing when a cell phone connects to a particular cell tower;49 wireless carriers typically maintain CSLI records for up to five years.50 The Court further held that the government generally needs a warrant supported by probable cause—not merely a court order under the Stored Communications Act (SCA)51—to acquire historical CSLI.52 The highly anticipated decision breaks new ground by recognizing that, at least in some circumstances, the Fourth Amendment protects sensitive information about an individual that is held by a third party.53 Carpenter could lay the foundation for the Court to extend Fourth Amendment protections to other types of sensitive information commonly held by third-party technology companies—such as IP addresses, browsing history, or biometric data—although the decision's ultimate impact will depend on how the Court applies it in future cases.54

At the petitioner Carpenter's trial for participating in a series of robberies, the government introduced records of his CSLI as evidence tending to show that he was near the scene of the robberies when they occurred.55 The government had obtained the CSLI from Carpenter's wireless carriers not through a warrant, but instead through court orders issued under the SCA that did not require a showing of probable cause.56 Carpenter argued that this warrantless acquisition of the CSLI violated the Fourth Amendment's prohibition on "unreasonable searches and seizures."57 That provision generally requires the government to obtain a warrant before performing a "search,"58 which occurs if an investigative measure violates a person's "reasonable expectation of privacy."59

The government, relying on a body of Supreme Court precedent known as the "third-party doctrine," countered that its acquisition of the CSLI did not constitute a search because Carpenter's cell phone transmitted the CSLI to his wireless carriers—third parties.60 The third-party doctrine generally recognizes that no reasonable expectation of privacy exists as to information that a person discloses voluntarily to third parties.61 It developed in cases from the 1970s holding that individuals have no reasonable expectation of privacy in the telephone numbers that they dial (which pass through third-party phone companies)62 or in their bank account statements (which are generated by third-party banks).63 This doctrine appeared to support the government's position, with which the U.S. Court of Appeals for the Sixth Circuit agreed in affirming Carpenter's conviction.64 Indeed, nearly every federal appellate court to consider the issue applied the third-party doctrine to hold that individuals lack a reasonable expectation of privacy in historical CSLI.65 But some judges on these courts voiced doubts about whether the 1970s cases provided an adequate framework for analyzing privacy expectations in the smartphone era.66 Justice Sotomayor expressed similar concerns in a concurring opinion in a 2012 case about GPS tracking, where she called the third-party doctrine "ill suited to the digital age, in which people reveal a great deal of information about themselves to third parties in the course of carrying out mundane tasks."67

The Supreme Court agreed with Carpenter. The majority opinion, authored by Chief Justice Roberts and joined by Justices Ginsburg, Breyer, Sotomayor, and Kagan, concluded that "an individual maintains a legitimate expectation of privacy in the record of his physical movements as captured through CSLI."68 This legitimate expectation of privacy exists, in the Court's view, because historical CSLI "provides an intimate window into a person's life" given that "[a] cell phone faithfully follows its owner beyond public thoroughfares and into private residences, doctor's offices, political headquarters, and other potentially revealing locales."69 The Court seemed particularly troubled by historical CSLI's capacity to act as a "near perfect surveillance" mechanism capable of producing a "detailed log of [a person's] movements" over an extended time period—not merely a snapshot of the person's location at a particular moment.70 "With access to CSLI," the Court reasoned, "the Government can now travel back in time to retrace a person's whereabouts, subject only to the retention polices of the wireless carriers, which currently maintain records for up to five years."71

The majority reasoned that the third-party doctrine, as developed in the cases from the 1970s about dialed telephone numbers and bank statements,72 does not apply to CSLI because "[t]here is a world of difference between the limited types of personal information addressed in [those cases] and the exhaustive chronicle of location information casually collected by wireless carriers today."73 The majority construed third-party disclosure as a significant but not necessarily determinative consideration in the analysis of whether a person has a reasonable expectation of privacy in information.74 Specifically, while recognizing that disclosure to third parties "reduce[s]" a person's privacy expectations, the majority concluded that the disclosed information may still warrant Fourth Amendment protection, depending on its sensitivity and on whether the person made a truly "voluntary exposure" of the information to the third party.75 In the case of CSLI held by third-party wireless carriers, the Court reasoned that it generally warrants Fourth Amendment protection due to its "revealing nature"76 and automated disclosure, which occurs by virtue of the cell phone's operation and is not voluntary in any "meaningful sense."77 Even so, the Court did not overrule its prior third-party cases holding that no reasonable expectation of privacy exists as to dialed phone numbers or bank statements,78 and the Court made clear that its opinion did not address circumstances implicating "foreign affairs or national security."79 The Court also recognized that certain exceptions to the warrant requirement, including the exception for ongoing emergencies, remain in place and will likely allow law enforcement to obtain CSLI without a warrant in some circumstances.80

Justices Kennedy, Thomas, Alito, and Gorsuch each wrote separate dissenting opinions focusing on property interests as the touchstone of proper Fourth Amendment analysis.81 Justices Kennedy, Thomas, and Alito argued, to varying degrees, that Carpenter did not have a demonstrated property interest in the CSLI held by his wireless carriers and that no violation of his Fourth Amendment rights therefore occurred when the government obtained the CSLI from the carriers without a warrant.82 In contrast, Justice Gorsuch suggested that provisions of the Telecommunications Act that protect the privacy of CSLI gave Carpenter a property interest sufficient to shield his CSLI from an unreasonable government search.83 Justice Gorsuch ultimately concluded, however, that Carpenter had failed to preserve this argument.84 Justices Kennedy and Alito made the additional argument that, even if the government's acquisition of Carpenter's CSLI constituted a search, the procedure that the government followed in obtaining the CSLI through a court order under the SCA was "reasonable" and therefore did not violate the Fourth Amendment.85

The Carpenter decision introduces a potentially significant qualification into the third-party doctrine. Rather than a bright-line rule that disclosure eliminates Fourth Amendment protections, the doctrine as construed in Carpenter suggests that courts must weigh the reduction in privacy expectations created by disclosure to a third party against the sensitivity of the underlying information and the nature of the disclosure (i.e., whether it was voluntary or not).86 Justice Kennedy opined that the majority had reformulated the third-party doctrine as a "balancing test," although the majority itself did not use that term.87 The Court could, in future cases, apply Carpenter to hold that the government must also obtain a warrant before acquiring other types of technologically generated information from third parties.88 But the Carpenter majority declined to forecast how the decision might apply in other contexts, such as with respect to other variants of CSLI (such as prospective or "real-time" CSLI) or even to historical CSLI requested in other circumstances (such as those involving emergencies or national security, or when the government requires access to a "limited period" of less than seven days' worth of CSLI records).89 It is at least possible that historical CSLI could end up as an outlier in third-party search doctrine—the only category of information held to be sensitive enough to warrant Fourth Amendment protection despite third-party disclosure.90

Congress could mitigate the uncertainty by establishing statutory parameters for law enforcement access to information held by third-party technology companies.91 Justice Alito has repeatedly called on Congress to do so, arguing that "[l]egislation is much preferable to the development of an entirely new body of Fourth Amendment caselaw [concerning new technologies] for many reasons, including the enormous complexity of the subject, the need to respond to rapidly changing technology, and the Fourth Amendment's limited scope."92 After Carpenter, however, one point is clear: the Constitution requires law enforcement to get a warrant before obtaining historical CSLI in most nonemergency circumstances.93 Moreover, the Court reached this holding despite a federal statute (the SCA) that established an alternative, warrantless procedure.94 It appears, therefore, that statutory authorization of warrantless acquisition of personal information from third-party service providers will not shield law enforcement from Fourth Amendment scrutiny—even if the statute provides for an alternative access procedure—if the Supreme Court considers the information at issue sufficiently sensitive.95

Federalism96

Murphy v. NCAA

In Murphy v. NCAA,97 the Court concluded in an opinion by Justice Alito that a federal law prohibiting states from "authorizing" sports gambling unconstitutionally "commandeered" the authority of state legislatures.98 This decision has important ramifications for not only sports gambling, but also for the scope of Congress's powers vis-à-vis the states. The Murphy Court explained that because the Professional and Amateur Sports Protection Act of 1992 (PASPA) "unequivocally dictates what a state legislature may and may not do" with respect to sports gambling, it impermissibly placed state legislatures "under the direct control of Congress."99 In reaching this conclusion, Justice Alito rejected the argument that PASPA represented a valid exercise of Congress's power to preempt state law, placing an important limit on that power by holding that Congress can preempt state law only in the course of directly regulating private actors and not by issuing direct commands to state governments.100

Murphy centered on PASPA, which made it "unlawful" for most states "to sponsor, operate, advertise, promote, license, or authorize by laws" sports gambling.101 In 2014, New Jersey enacted a statute partially repealing its former prohibition on sports gambling.102 Murphy presented two main questions to the Court. The first question was whether New Jersey could liberalize its gambling law in any way without it constituting such an "authorization."103 The NCAA argued that while a "full repeal" of sports gambling restrictions would not constitute an "authorization" under PASPA, a partial or selective repeal of sports gambling laws, such as the one conducted by New Jersey, could.104 In turn, New Jersey argued that any legalization of gambling would be construed as an authorization under PASPA, and that this broad reading of the law was an unconstitutional commandeering of its state legislature.105 Under the anti-commandeering doctrine, although the Constitution grants Congress broad power "to pass laws requiring or prohibiting certain acts" by private actors, the federal government may not "directly . . . compel the States to require or prohibit those acts."106 The NCAA, joined by the United States as amicus, argued that the anti-authorization provision was nothing more than a valid preemption provision and within Congress's Commerce Clause power to ban sports gambling.107

Justice Alito's majority opinion concluded that PASPA's "anti-authorization" provision was unconstitutional under either of the proffered interpretations of the statute.108 Under either interpretation, the Court explained, PASPA "dictate[d] what a state legislature may and may not do" and, accordingly, placed state legislatures "under the direct control of Congress."109 The Court determined that PASPA was tantamount to installing federal officers "in state legislative chambers . . . armed with the authority to stop legislators from voting on any offending proposals" in an "affront to state sovereignty."110 In response to the argument that PASPA merely preempted state law, the Court explained that Supremacy Clause preemption was not an independent source of authority for Congress.111 Instead, federal law can preempt state law only when Congress acts pursuant to one of its enumerated powers,112 and, Justice Alito reasoned, those powers, centrally found in Article I, Section 8 of the Constitution, generally confer Congress with the power to regulate individuals rather than state governments.113 Because the anti-authorization provision regulated state legislatures instead of individuals, the law could not, in the majority's view, stand as a valid preemption provision. Lastly, the Court analyzed whether PASPA's remaining provisions should be invalidated in light of the "anti-authorization" provision's invalidity. The Court reasoned that because Congress would have been unlikely to enact the provisions prohibiting states and individuals from "sponsor[ing], operat[ing], advertis[ing], or promot[ing]" gambling activity in the absence of the invalid "anti-authorization" provision, they were not "severable" from the "anti-authorization" provision and were accordingly inoperative.114

Murphy produced three other opinions. Justice Thomas's concurring opinion "joined the Court's opinion in its entirety" but wrote to express "discomfort" with the severability analysis.115 Justice Breyer concurred in part and dissented in part. He agreed that PASPA's prohibition on "authoriz[ing]" sports gambling amounted to unconstitutional commandeering, but argued that this prohibition was severable from the other components of PASPA.116 Lastly, Justice Ginsburg authored a dissent that was joined in full by Justice Sotomayor and in part by Justice Breyer.117 Justice Ginsburg's opinion argued that the Court unnecessarily took a "wrecking ball" to PASPA, and that, even assuming that unconstitutional commandeering had taken place with respect to PASPA's ban on authorization by the states, the remaining provisions of PASPA should have been severed from the unconstitutional provision.118

Murphy could have important implications not only for sports gambling but for Congress's authority more generally. The decision makes it lawful for states to adopt sports gambling regulatory schemes as they please, which many are proceeding to do.119 But the decision also has important implications for other existing federal statutes, which frequently, on their face, prohibit state legislatures from enacting certain laws. While the Court distinguished PASPA's anti-authorization provision from other express preemption clauses on the grounds that such provisions are in the context of federal regulation of the activities of private parties,120 not all federal laws are readily distinguishable. For instance, one commentator has argued that the Court's reasoning in Murphy calls into question the constitutionality of a number of federal statutes limiting state taxing authority.121 The Court's decision may also have important implications for state and local "sanctuary" policies concerning immigration enforcement.122 Accordingly, Murphy's distinction between (1) federal laws that regulate private conduct and validly preempt state law, and (2) federal laws that impermissibly commandeer state regulatory authority, is likely to have important significance for Congress's legislation in the future.

Freedom of Speech123

Janus v. American Federation of State, County, and Municipal Employees, Council 31

The Supreme Court held in Janus v. American Federation of State, County, and Municipal Employees, Council 31 (AFSCME),124 that "public-sector agency-shop arrangements violate the First Amendment," overruling a forty-year old precedent, Abood v. Detroit Board of Education.125 As described in Abood, under an "'agency shop' arrangement . . . every employee represented by a union—even though not a union member—must pay to the union, as a condition of employment, a service fee equal in amount to union dues."126 The Court recognized in Abood that compelling employees to financially "support their collective-bargaining representative has an impact upon their First Amendment interests,"127 but nonetheless concluded that "important government interests" justified the "impingement upon associational freedom"128 insofar as the fees were used to finance certain collective bargaining activities,129 rather than "ideological activities unrelated to collective bargaining."130 In Janus, the Court overruled Abood, holding that "States and public-sector unions may no longer extract agency fees from nonconsenting employees" even if those fees are used for core collective bargaining activities.131

The petitioner in Janus, an employee of the State of Illinois who refused to join AFSCME, the union representing Illinois public employees,132 challenged an Illinois statute authorizing unions to enter into agreements that required employees to pay a fee for their "share of the costs of the collective bargaining process."133 Janus claimed that forcing him to pay this fee, as a nonmember who opposed many of the union's positions—"including the positions it takes in collective bargaining"—compelled his speech in violation of the First Amendment.134 Janus argued that Abood was wrongly decided and should be overruled, citing some of the Supreme Court's recent criticisms of that case.135 The Solicitor General, acting on behalf of the federal government, filed a brief in support of Janus, agreeing that Abood "should be overruled."136 AFSCME defended Abood, arguing that it was consistent with both the "original meaning" of the First Amendment and with subsequent case law interpreting that provision.137 The State of Illinois, another respondent in the case, also argued that the Court should adhere to Abood, noting that agency fees "are an integral part of the [state's] 'comprehensive regulatory scheme for public sector bargaining' that has been in place for more than three decades."138

Justice Alito, writing for the Court in Janus, began by reaffirming the general principle that "the compelled subsidization of private speech seriously impinges on First Amendment rights."139 He then said that such an impingement "occurs when public employees are required to provide financial support for a union that 'takes many positions during collective bargaining that have powerful political and civic consequences.'"140 Noting that prior cases had subjected "the compulsory subsidization of commercial speech" to "'exacting' scrutiny,"141 the majority opinion considered whether the Illinois statute "serve[d] a compelling state interest that cannot be achieved through means significantly less restrictive of associational freedoms."142

The Court concluded that neither of the state interests identified in Abood—promoting labor peace and preventing free riders—could justify the agency fees.143 "Labor peace," or "avoidance of the conflict and disruption that . . . would occur if the employees in a unit were represented by more than one union," was the "main defense" of agency fees in Abood.144 The Janus Court assumed that labor peace was "a compelling state interest," but held that it could "be achieved 'through means significantly less restrictive of associational freedoms' than the assessment of agency fees."145 Abood also said that agency fee arrangements help stop free riding, preventing "nonmembers from enjoying the benefits of union representation without shouldering the costs."146 But in Janus, the Court held that the risk of free riding was not a compelling interest, noting that private groups frequently speak in ways that benefit nonmembers, but the government usually cannot compel nonmember beneficiaries to subsidize that speech.147

The Court also rejected the "alternative justifications" for agency fees proffered by the respondents,148 including the argument that Abood was "supported by the original understanding of the First Amendment."149 Additionally, the Court decided that the agency fees could not be upheld150 under Pickering v. Board of Education.151 In Pickering, the Supreme Court stated that public employees retain some of "the First Amendment rights they would otherwise enjoy as citizens to comment on matters of public interest," but acknowledged that the government has countervailing "interests as an employer in regulating the speech of its employees."152 The balancing test established in that case instructs courts to weigh these two interests when analyzing whether public employees' speech is protected under the First Amendment.153 The Supreme Court held in Janus that the Pickering balancing test was "a poor fit" for the context,154 giving three reasons it would not "try to shoehorn Abood into the Pickering framework."155 Specifically, the Court said (1) that "the standard Pickering analysis requires modification" when applied to "general rules that affect broad categories of employees," such as the blanket subsidization requirement at issue in Janus; (2) that Pickering has not been applied to circumstances "where the government compels speech or speech subsidies in support of third parties"; and (3) that "recasting Abood as an application of Pickering would substantially alter the Abood scheme."156

Accordingly, the Court "conclude[d] that public-sector agency-shop arrangements violate the First Amendment, and Abood erred in concluding otherwise."157 The remaining question was "whether stare decisis," the doctrine stating that courts should generally follow previously decided cases, "nonetheless counsel[ed] against overruling Abood."158 The majority opinion concluded that it did not, analyzing five factors.159 First, the Court explained that Abood was "poorly reasoned."160 Second, the Court concluded that Abood did not set out a workable rule, stating that its test for distinguishing permissible fees had been difficult for both courts and employees to apply.161 Third, the Court cited legal, economic, and political developments since Abood that had, in the majority's view, "'eroded' the decision's 'underpinnings' and left it an outlier."162 Noting that "public-sector unionism was a relatively new phenomenon" at the time Abood was decided, the Court concluded that Abood's factual assumptions regarding the necessity of agency shop arrangements had not been borne out by experience, especially as public-sector union membership grew.163 Further, the Court said that "the mounting costs of public-employee wages, benefits, and pensions" gave "collective-bargaining issues a political valence that Abood did not fully appreciate."164 Fourth, the Court held that Abood was "an 'anomaly' in [the Court's] First Amendment jurisprudence," because it applied a lower level of scrutiny to analyze agency fee arrangements than the scrutiny "applied in other cases involving significant impingements on First Amendment rights."165 The Court said that "Abood particularly sticks out when viewed against our cases holding that public employees generally may not be required to support a political party."166 Finally, the Court acknowledged that there had been reliance on Abood, and specifically, that a number of collective bargaining agreements had been negotiated in reliance on that decision, but concluded that under the circumstances, reliance did not "carry decisive weight."167

Justice Kagan wrote the primary dissent, which was joined by Justices Ginsburg, Breyer, and Sotomayor. The dissent would have upheld Abood, concluding first that it was correctly decided.168 Perhaps most notably, the dissent maintained that Abood was consistent with the Pickering framework, stating that Abood "dovetailed with the Court's usual attitude in First Amendment cases toward the regulation of public employees' speech."169 This "usual attitude," in Justice Kagan's view, "is one of respect—even solicitude—for the government's prerogatives as an employer" to regulate employees' speech.170  Second, the dissent argued that even if Abood were incorrectly decided, principles of stare decisis supported continued adherence to that decision.171 In particular, Justice Kagan highlighted "the massive reliance interests at stake,"172 stating that the majority opinion "wreaks havoc on entrenched legislative and contractual arrangements."173

Following Janus, "public-sector unions may no longer extract agency fees" from nonmembers without affirmative employee consent,174 a potentially major change for millions of public employees and the unions that represent them. According to the Bureau of Labor Statistics, in 2017, over 6.8 million state and local employees were represented by unions; roughly 576,000 of these employees were nonmembers.175 A variety of experts and other commentators have maintained that the decision will likely lead to decreased union membership176 and may weaken unions' political power.177 Others have argued that even if the short-term impact on unions is decreased funding and membership, both unions and states may respond in ways that ultimately strengthen the labor movement.178 Regardless of this policy debate, perhaps the most immediate legal consequence of Janus is that a number of nonconsenting public employees who have paid mandatory union dues have filed lawsuits seeking retroactive repayment of those dues.179

Although the Court's decision in Janus was limited to public-sector unions, some have questioned whether Janus's reasoning could open the door to possible challenges to agency-shop arrangements in the private sector.180 To warrant First Amendment protection, however, any litigants challenging private-sector agency-shop arrangements would have to demonstrate state action.181 The ruling may also cast doubt on the constitutionality of mandatory dues to professional organizations and other "compelled speech subsidies outside the labor sphere."182 The Supreme Court is set to consider in September whether to hear an attorney's constitutional challenge to mandatory membership in the State Bar Association of North Dakota.183 And since Janus was issued, at least one suit has been filed in federal district court citing Janus for the proposition that mandatory bar dues violate the First Amendment.184

NIFLA v. Becerra

In National Institute of Family and Life Advocates (NIFLA) v. Becerra, the Supreme Court held that notice requirements outlined in the California Reproductive Freedom, Accountability, Comprehensive Care, and Transparency Act (FACT Act) were likely unconstitutional under the First Amendment's Free Speech Clause.185 The opinion partially clarified the standards that courts should use to review First Amendment challenges to commercial speech, but left open some significant questions. Notably, the Court largely rejected the existence of a special "professional speech" doctrine186 and also suggested that some commercial disclosure requirements might be subject to strict scrutiny,187 rather than the intermediate scrutiny that generally governs commercial speech,188 or the rational basis applicable to other commercial disclosure requirements.189

The FACT Act set forth two distinct notice requirements for certain facilities providing pregnancy-related services.190 First, the FACT Act required any "licensed covered facility" to notify clients that "California has public programs that provide immediate free or low-cost access to comprehensive family planning services (including all FDA-approved methods of contraception), prenatal care, and abortion for eligible women," and give the telephone number of the local social services office.191 This notice had to be posted on-site or provided directly to clients either in printed or digital form.192 Second, any "unlicensed covered facility" had to provide notice "on site and in any print and digital advertising materials" that the "facility is not licensed as a medical facility by the State of California and has no licensed medical provider who provides or directly supervises the provision of services."193 Both notices had to be provided in English and, for some counties, in other languages determined by the state.194

NIFLA and two other "religiously-affiliated non-profit corporations" that operated pregnancy centers and were "strongly opposed to abortion"195 sought a preliminary injunction to enjoin enforcement of the FACT Act.196 They argued that the FACT Act's notice requirements were content-based regulations that should be subject to strict scrutiny under the First Amendment and that the requirements failed this test.197 In response, the State of California claimed that the "neutral"198 requirements of the FACT Act should be analyzed under a less stringent standard, but should, in any event, be upheld under any standard of review.199 The U.S. Solicitor General filed an amicus brief arguing that the disclosure requirements for licensed pregnancy centers were unconstitutional, but that the requirements for unlicensed pregnancy centers were constitutionally permissible.200

Writing for the Court in NIFLA, Justice Thomas held that the challengers were "likely to succeed on the merits of their claim that the FACT Act violates the First Amendment."201 First, he stated that the licensed notice requirement regulated protected speech on the basis of content,202 noting that content-based speech regulations "are presumptively unconstitutional and may be justified only if the government proves that they are narrowly tailored to serve compelling state interests."203 The majority opinion then reviewed a number of exceptions to the general "rule that content-based regulations of speech are subject to strict scrutiny," concluding that none applied.204 As a preliminary matter, the Court rejected the existence of "'professional speech' as a separate category of speech."205 Some lower courts had created a professional speech doctrine, carving out the speech of certain "professionals" from normally applicable First Amendment doctrines and analyzing regulations of professional speech under more lenient standards.206 The majority opinion explained that the "Court has afforded less protection for professional speech in two circumstances—neither of which turned on the fact that professionals were speaking."207

The first recognized exception208 was announced in Zauderer v. Office of Disciplinary Counsel, in which the Supreme Court had upheld a commercial disclosure requirement after concluding that it was "reasonably related to the State's interest in preventing deception of consumers."209 The NIFLA Court stated that the Zauderer standard should be applied only to disclosures that give "purely factual and uncontroversial information about the terms under which . . . services will be available."210 The Court held that this standard was not applicable to the FACT Act, because the licensed notice did not "relate[] to the services that licensed clinics provide. Instead, it requires these clinics to disclose information about state-sponsored services—including abortion, anything but an 'uncontroversial' topic."211 Second, the Court observed that it "has upheld regulations of professional conduct that incidentally burden speech," citing the example of malpractice suits.212 The NIFLA Court concluded that the FACT Act was not such a regulation because it was "not an informed-consent requirement" or "tied to a [medical] procedure at all."213

Although the Court suggested that content-based regulations of professional speech should be subject to strict scrutiny if they do not fall within one of these two categories,214 it declined to state definitively that this was the case because, in its view, "the licensed notice cannot survive even intermediate scrutiny."215 The majority assumed that "providing low-income women with information about state-sponsored services . . . . is a substantial state interest," but held that "the licensed notice is not sufficiently drawn to achieve it."216 In the Court's view, the regulation was underinclusive, because it did not apply to all clinics that "serve[d] low-income women and could educate them about the State's services," raising the concern that the state was targeting disfavored speakers.217 Further, the majority noted that California could itself inform women of its services.218

Turning to the unlicensed notice requirement, the Court similarly assumed without deciding that the Zauderer standard applied rather than intermediate or strict scrutiny because it held that the disclosure requirement failed even that more deferential standard.219 In Zauderer, the Court  "recognize[d] that unjustified or unduly burdensome disclosure requirements might offend the First Amendment."220 The NIFLA majority held that the FACT Act was unconstitutional under Zauderer because California had not met its "burden to prove that the unlicensed notice is neither unjustified nor unduly burdensome."221 The Court concluded that California's asserted interest in "ensuring that 'pregnant women in California know when they are getting medical care from licensed professionals'"222 was "purely hypothetical" and unsupported by any evidence in the record.223 Further, "even if California had presented a nonhypothetical justification for the unlicensed notice," in the Court's view, "the FACT Act unduly burden[ed] protected speech."224 As an example, Justice Thomas noted that under the FACT Act, a billboard saying only, "Choose Life," "would have to surround that two-word statement with a 29-word statement from the government, in as many as 13 different languages."225 The majority opinion also emphasized that the requirement "target[ed] speakers, not speech," stating that the Court is "deeply skeptical" of such laws.226

Justice Breyer dissented, joined by Justices Ginsburg, Sotomayor, and Kagan, concluding that the FACT Act was "likely constitutional."227 At the outset, the dissenting opinion warned that the majority's "constitutional approach . . . threatens considerable litigation over the constitutional validity of much, perhaps most, government regulation" because "many ordinary disclosure laws," including those found in securities or consumer protection laws, require "individuals 'to speak a particular message,'" and "fall outside the majority's exceptions for disclosures related to the professional's own services or conduct."228 Justice Breyer argued that precedent suggested that the Court should evaluate laws regulating "business activity, particularly health-related activity," under a standard closer to rational basis than strict scrutiny.229

With respect to the licensed notice requirements, Justice Breyer believed that the Court "should focus more directly" on its prior cases evaluating "disclosure laws relating to reproductive health."230 In particular, the dissent noted that the joint opinion of the Court in Planned Parenthood of Southeastern Pennsylvania v. Casey231 had held that a state statute requiring doctors to provide certain information "about the risks of abortion" did not violate the First Amendment.232 The statute in Casey included "the requirement that the doctor must inform his patient about where she could learn how to have the newborn child adopted (if carried to term) and how she could find related financial assistance."233 Justice Breyer concluded that Casey was controlling.234 He argued that "if a State can lawfully require a doctor to tell a woman seeking an abortion about adoption services," it should also be able "to require a medical counselor to tell a woman seeking prenatal care or other reproductive healthcare about childbirth and abortion services."235 While noting that the majority opinion had distinguished Casey because the FACT Act disclosure was "unrelated to a 'medical procedure,'"236 the dissent found this distinction unpersuasive, saying that both "choosing an abortion" and "carrying a child to term and giving birth" involve "medical procedure[s]" carrying "certain health risks."237 And "in any case," the dissent argued, "informed consent principles apply more broadly than only to discrete 'medical procedures.'"238 The dissenting opinion separately concluded that the notice was consistent with Zauderer, and would have held that the disclosure was related to the services that licensed clinics provide.239

The dissenting opinion believed that the majority opinion had also erred in its evaluation of the unlicensed notice requirement. First, Justice Breyer argued that there was "no basis for finding the State's interest 'hypothetical,'" stating that the conclusions of the state legislature were "reasonable."240 Next, he agreed that "speaker-based laws warrant heightened scrutiny"—if they represent viewpoint discrimination.241 But he concluded that there was "no cause for such concern here," where the statute was neutral on its face and there was no "convincing evidence . . . that discrimination was the purpose or the effect of the statute."242 The dissent ended by disagreeing with the majority's conclusion that the FACT Act was overly burdensome, at least when viewed on its face, as opposed to a particular application of the law.243

While arising in the context of a regulation concerning reproductive health, the Court's decision in NIFLA, as the majority and dissenting opinions suggest, could have broad implications for First Amendment law, particularly with respect to the regulation of commercial speech. Possibly most directly relevant, state and federal laws contain a wide variety of commercial disclosure requirements, which presumably should be analyzed under the framework set forth in NIFLA.244 If the disclosure does not require the provision of "purely factual and uncontroversial information" "relate[d] to the services that [the speaker] provide[s],"245 or is not "tied to" a conduct-focused regulation of a professional service,246 the requirement may be subject to strict scrutiny.247 The NIFLA majority clarified that it did not mean to "question the legality of health and safety warnings long considered permissible, or purely factual and uncontroversial disclosures about commercial products,"248 but commentators have argued that future litigants likely will challenge various disclosure requirements based on NIFLA.249

Others have noted that the Court did not mention Central Hudson, the case setting out the general rule that commercial speech should be evaluated under intermediate scrutiny,250 let alone explain why the rule that content-based speech regulations are subject to strict scrutiny trumped the application of the Central Hudson standard.251 At least one commentator has argued that NIFLA is only the most recent in a series of cases undermining Central Hudson's holding that commercial speech may be more freely regulated than other speech under the First Amendment.252 Rather than proceeding under Central Hudson, Justice Thomas's majority opinion in NIFLA relied largely on his prior opinion for the Court in Reed v. Town of Gilbert.253 Reed had characterized a local sign ordinance as a content-based restriction subject to strict scrutiny.254 Some lower courts had previously held that Reed did not require strict scrutiny for regulations governing commercial speech.255 Although the Court expressly reserved the question of whether strict or intermediate scrutiny applied to the FACT Act's requirements, the Court did seem to cast doubt on these lower court rulings by failing to cite Central Hudson as a "reason" that "professional speech" should not be subject to strict scrutiny.256 This issue, too, may be raised in future challenges to commercial disclosure requirements.

Immigration Law257

Trump v. Hawaii

In perhaps the most closely watched case of the last term, Trump v. Hawaii, a five-Justice majority held that Presidential Proclamation No. 9645258 likely does not violate the First Amendment's Establishment Clause or the Immigration and Nationality Act (INA).259 The proclamation denies entry indefinitely into the United States to specified categories of nationals from seven countries—including five Muslim-majority countries—subject to a recurring agency review and some exemptions and case-by-case waivers.260 Two earlier executive orders had imposed temporary entry restrictions of a similar nature.261 As authority for the proclamation, President Trump relied primarily upon 8 U.S.C. § 1182(f).262 That statute, a provision of the INA, grants the President power "to suspend the entry of all aliens or any class of aliens" whose entry he "finds . . . would be detrimental to the interests of the United States."263 The stated purpose of the proclamation is to protect national security by excluding non-U.S. nationals (aliens) whose national governments do not share adequate information with the United States to satisfy immigration screening protocols.264 The Court rejected arguments, premised on campaign statements and other extrinsic evidence, that the proclamation was unlawful because the President's actual purpose in issuing it was to exclude Muslims from the United States.265 The Court's decision interprets § 1182(f) as a delegation of extraordinarily broad power to the President to impose entry restrictions that go beyond the restrictions specifically set forth in the INA.266 The Trump decision also holds that constitutional challenges to the Executive's exclusion policies trigger only rational basis review—a highly deferential form of judicial review—even when some extrinsic evidence suggests that the Executive may have acted for an unconstitutional purpose and when constitutional doctrine outside the immigration context would have subjected the policy to more rigorous scrutiny.267

The State of Hawaii and other plaintiffs, including U.S. citizens and lawful permanent residents with foreign relatives subject to the proclamation, challenged the proclamation on statutory and constitutional grounds.268 As for the statutory grounds, the plaintiffs argued that § 1182(f), despite its broad language, conferred only "residual power to temporarily halt the entry of a discrete group of aliens engaged in harmful conduct," and that the proclamation exceeded this authority by providing for the indefinite exclusion of nationals of seven countries.269 Plaintiffs also argued that the proclamation did not make sufficient findings that the entry of the excluded aliens would be "detrimental to the interests of the United States," as the language of § 1182(f) requires.270 In addition, plaintiffs argued that the proclamation engaged in nationality-based discrimination in violation of another INA provision, 8 U.S.C. § 1152(a)(1)(A), which prohibits nationality-based discrimination in the issuance of immigrant visas.271

As for their constitutional challenge, plaintiffs argued that the proclamation violated the Establishment Clause because the President issued it for the actual purpose of excluding Muslims from the United States.272 As such, according to plaintiffs, the proclamation ran afoul of the "clearest command" of the Establishment Clause: "'that one religious denomination cannot be officially preferred over another.'"273 And although the Supreme Court had upheld past executive branch decisions to exclude aliens so long as the Executive supplied a "legitimate and bona fide" reason for the decisions274—an extremely deferential standard of review—plaintiffs argued that the proclamation's national security justification was not "bona fide" in light of a series of statements by President Trump (many of which he made as a candidate during the presidential campaign) proposing to exclude Muslims from the United States.275

A five-Justice majority of the Supreme Court rejected all of plaintiffs' challenges. On the statutory issues, the Court held that the proclamation "falls well within" the President's exclusion authority under § 1182(f), the language of which "exudes deference to the President" and grants him "'ample power' to impose entry restrictions in addition to those elsewhere enumerated in the INA."276 The Court concluded that the proclamation explained "thoroughly" and in "detail[]" the President's determination that deficiencies in information provided by some foreign governments rendered entry of their nationals "detrimental" for purposes of § 1182(f).277 And in any event, the Court reasoned, the "deference traditionally accorded the President" in national security and immigration matters means that courts must not conduct a "searching inquiry" into the basis of the President's determination to invoke his exclusion authority under § 1182(f).278 The Court also held that the nationality-based classifications in the proclamation did not violate the INA because the proclamation concerns the admissibility of aliens (i.e., whether they qualify to be granted lawful entry) while the INA prohibition on nationality-based discrimination in the issuance of immigrant visas concerns "the allocation of immigrant visas" among admissible aliens.279 In other words, the INA prohibition concerns "the act of visa issuance alone" and operates in a "different sphere[]" than the proclamation.280

On the constitutional issue, the Court reaffirmed prior case law establishing that matters concerning the admission or exclusion of aliens are "'largely immune from judicial control'" and are subject only to "highly constrained" judicial inquiry.281 The Court did not decide whether such limited inquiry barred consideration of extrinsic evidence of the proclamation's actual purpose,282 as some lower court judges had concluded in dissenting opinions.283 Instead, the Court held that the proclamation survived a limited level of inquiry even when taking plaintiffs' extrinsic evidence into account:

A conventional application of . . .  [the] facially legitimate and bona fide [test] would put an end to our review. But the Government has suggested that it may be appropriate here for the inquiry to extend beyond the facial neutrality of the order. For our purposes today, we assume that we may look behind the face of the Proclamation to the extent of applying rational basis review. That standard of review considers whether the entry policy is plausibly related to the Government's stated objective to protect the country and improve vetting processes. As a result, we may consider plaintiffs' extrinsic evidence, but will uphold the policy so long as it can reasonably be understood to result from a justification independent of unconstitutional grounds.284

This decision to review the proclamation under a rational basis standard that takes extrinsic evidence into account represents perhaps the most novel aspect of the legal analysis in the opinion. Lower courts considering the constitutionality of the proclamation generally proceeded under a different framework that posed a binary choice: either (1) limit review to the deferential "facially legitimate and bona fide" inquiry—in which case the government would almost certainly prevail given the proclamation's stated national security justification; or (2) hold that plaintiffs' extrinsic evidence of anti-Muslim animus called for more exacting scrutiny under domestic Establishment Clause jurisprudence, which requires the government to show that a reasonable observer would conclude "that the primary purpose, not just a purpose, of the Proclamation is secular."285 But the Supreme Court implicitly rejected this framework. Even if plaintiffs' evidence of anti-Muslim animus warrants expansion of the scope of judicial review beyond the four corners of the proclamation itself, the Court concluded, the appropriate inquiry remains extremely limited: whether the proclamation is rationally related to the national security concerns it articulates.286 And that rational basis inquiry, the Court explained, is one that the government "hardly ever" loses unless the laws at issue lack any purpose other than a "'bare . . . desire to harm a politically unpopular group.'"287 Applying this forgiving standard, the Court held that the proclamation satisfied it mainly because agency findings about deficient information-sharing by the governments of the seven covered countries established a "legitimate grounding in national security concerns, quite apart from any religious hostility."288

Justice Sotomayor, in a dissent joined by Justice Ginsburg, argued that the majority failed to provide "explanation or precedential support" for limiting its analysis to rational basis review after deciding to go beyond the "facially legitimate and bona fide reason" inquiry.289 In Justice Sotomayor's view, the Court's Establishment Clause jurisprudence required the Court to strike down the proclamation because a "reasonable observer" familiar with the evidence would have concluded that the proclamation sought to exclude Muslims.290 She also reasoned that, even if rational basis review were the correct standard, the proclamation failed to satisfy it because the President's statements were "overwhelming . . . evidence of anti-Muslim animus" that made it impossible to conclude that the proclamation had a legitimate basis in national security concerns.291 Finally, Justice Sotomayor criticized the majority for, in her view, tolerating invidious religious discrimination "in the name of a superficial claim of national security."292 She compared the majority decision to Korematsu v. United States, a case that upheld as constitutional the compulsory internment of all persons of Japanese ancestry in the United States (including U.S. citizens) in concentration camps during World War II.293 (The majority responded that unlike the exclusion order in Korematsu the proclamation did not engage in express, invidious discrimination against U.S. citizens and that, as such, "Korematsu has nothing to do with this case."294 The majority also took the occasion to overrule Korematsu—which had long been considered bad law but which the Supreme Court had never expressly overruled—calling it "gravely wrong the day it was decided."295)

In a separate dissent, Justice Breyer, joined by Justice Kagan, argued that the Court should have remanded the case for further proceedings to determine whether the government was applying in good faith the proclamation's provisions providing for case-by-case waivers for aliens who demonstrate undue hardship and who do not pose security risks.296 "[I]f the Government is not applying the Proclamation's exemption and waiver system," Justice Breyer reasoned, "the claim that the Proclamation is a 'Muslim ban,' rather than a 'security-based' ban, becomes much stronger."297 In the absence of further evidence on this point, Justice Breyer concluded that the "evidence of antireligious bias" in the record formed "a sufficient basis to set the Proclamation aside."298

For Congress, Trump v. Hawaii establishes one important proposition of law and suggests another. First, Trump holds that Congress has granted the President extremely broad power to impose entry restrictions not expressly contemplated in the INA.299 The U.S. Court of Appeals for the Ninth Circuit had agreed with plaintiffs that § 1182(f) should be read in the context of the INA's overall scheme of immigration regulation to give the President only a limited power to set temporary entry restrictions during crises.300 The Supreme Court disagreed, holding instead that § 1182(f) is a "comprehensive delegation" that gives the President discretion over every detail of the entry restrictions he sets under it, including "when to suspend entry," "whose entry to suspend," "for how long," and "on what conditions."301 Further, the Court established that the President's discretion under § 1182(f) extends to the determination of whether the statute even applies: where the President finds that the entry of a class of aliens would be "detrimental to the interests of the United States" within the meaning of the statute, the Court made clear that it would largely defer to those findings and would not conduct a "searching inquiry" into their basis.302 After Trump, the primary remaining question about the scope of the authority that § 1182(f) confers on the President is whether he may create entry restrictions that "expressly override particular provisions of the INA."303 Because the Court held that the proclamation did not conflict with any INA provisions, the Court assumed without deciding that § 1182(f) does not confer such "override" authority.304

The second important point for Congress is more subtle: the Court upheld the proclamation as a valid exercise of the immigration authority that Congress granted the president.305 The Court did not consider the idea—embraced in a concurring opinion by Justice Thomas—that the President might possess inherent authority under Article II of the Constitution to establish entry restrictions.306 Thus, the Court's analysis of executive exclusion decisions continues to proceed on the premise that the power to regulate the admission and exclusion of aliens, which the Constitution does not mention and thus does not expressly assign to any particular branch of the federal government, rests in the first instance with Congress.307 As such, if Congress did not delegate such broad authority to the President to establish entry restrictions, it is not clear that the President would be able to premise such restrictions on any other source of authority.308

Separation of Powers309

Lucia v. SEC

In another significant ruling, the Court in Lucia v. SEC310 held that administrative law judges (ALJs) within the Securities and Exchange Commission (SEC) qualify as officers of the United States who must be appointed in accordance with the requirements of the Appointments Clause.311 The Constitution requires that officers be appointed by the President, a department head, or a court of law;312 but does not impose any procedures for non-officer employees–that is, "lesser functionaries subordinate to officers of the United States."313 According to Supreme Court precedent, those individuals occupying "continuing positions"314 and exercising "significant authority" on behalf of the United States315 qualify as officers under the Constitution. Nonetheless, determining precisely what constitutes the exercise of "significant authority" has divided lower federal courts.316 Given the substantial number of ALJs and potentially similar hearing officers serving in the federal government,317 the decision has important ramifications for the structure and practice of the administrative state.

A central issue in Lucia was whether ALJs at the SEC exercised significant authority, which would mean they are officers of the United States. That inquiry, in turn, centered on a prior Supreme Court case, Freytag v. Commissioner, which had held that special trial judges of the U.S. Tax Court wielded significant authority and constituted officers.318 The Freytag Court reached this conclusion because of the significance of the duties the special trial judges held. Specifically, the Freytag Court  observed that the position of special trial judge is "established by law," and its "duties, salary, and means of appointment" are specified in statute.319 In particular, the Freytag Court noted that special trial judges are entrusted with duties beyond "ministerial tasks," including (1) taking testimony, (2) conducting trials, (3) ruling on evidence, and (4) enforcing compliance with discovery orders.320 And in carrying out these functions, the Court recognized that special trial judges exercise significant discretion.321 Finally, the Freytag Court noted that even leaving aside these duties, special trial judges qualified as officers because the underlying statute authorized the Chief Judge of the Tax Court to assign authority to special trial judges to render binding independent decisions in certain cases.322

In the lower court disposition that preceded the Supreme Court's ruling in Lucia, a panel of the U.S. Court of Appeals for the D.C. Circuit (D.C. Circuit), relying on the final observation in Freytag, ruled that SEC ALJs were not officers, but were instead mere employees. Specifically, the lower court concluded SEC ALJs were not officers because they did not render final decisions, as the ALJ's decisions are not final until either after de novo review by the Commission or an order by the Commission "declining to grant or order review."323 Before the Supreme Court, Lucia argued that, under Freytag, the SEC ALJs were officers because they "perform all of the same discretionary functions that [the] Court found 'significant' in Freytag . . . and then some."324 In a change from the position taken by the SEC at the D.C. Circuit, the Solicitor General agreed that SEC ALJs are officers.325 In contrast, the amicus appointed by the Supreme Court to defend the D.C. Circuit's decision326 argued that significant authority is wielded only by one who "has been delegated (i) the power to bind the government or private parties (ii) in her own name rather than in the name of a superior officer."327 A rule that considered SEC ALJs to wield significant authority, the amicus argued, would "have significant adverse practical consequences," as it "could cast doubt on the constitutionality of the method of appointment of many thousands of civil servants."328

The Supreme Court, in a decision with four separate opinions, held that SEC ALJs qualified as officers who must be appointed according to the requirements of the Appointments Clause.329 In the majority opinion for the Court, Justice Kagan reasoned that because the duties of SEC ALJs essentially mirrored those of the special trial judges in Freytag, the SEC ALJs also constituted officers.330 As an initial matter, both "hold a continuing position established by law."331 Further, special trial judges and SEC ALJs "exercise the same 'significant discretion' when carrying out the same 'important functions.'"332 Both positions (1) "take testimony,"333 (2) "conduct trials,"334 (3) "rule on the admissibility of evidence,"335 and (4) are entrusted with "the power to enforce compliance with discovery orders."336 Moreover, Justice Kagan observed, SEC ALJs actually had somewhat more independent authority to render decisions than did the special trial judges in Freytag—while a major decision made by the special trial judges had no force unless a Tax Court judge adopted it as his own, the SEC can decline to review an ALJ's decision, in which case the decision becomes final and "is deemed the action of the Commission."337 Accordingly, because SEC ALJs were "near carbon-copies" of the special trial judges in Freytag, they constituted officers and must be appointed pursuant to the Appointments Clause.338 The Court ordered that Lucia receive a new hearing before a properly appointed ALJ (or the Commission), and that the presiding judge could not be the one who originally presided over the hearing, even if he was subsequently appointed correctly.339

Justice Thomas, joined by Justice Gorsuch, wrote separately to note that, while he agreed with the majority's conclusion that SEC ALJs were officers under Freytag, the Court's Appointments Clause decisions "do not provide much guidance" beyond the features found in that case.340 While cases like Freytag illuminate what is "sufficient" for officer status, the Court has not fleshed out what is "necessary" to conclude that someone is an officer of the United States.341 To answer that question, Justice Thomas would look to the "original public meaning" of the Appointments Clause, under which officers were "all federal civil officials 'with responsibility for an ongoing statutory duty.'"342

Justice Breyer concurred in the judgment and dissented in part, noting that while he agreed with the majority's conclusion that the ALJ was appointed improperly, he would rest that decision on statutory, rather than constitutional, grounds.343 The Administrative Procedure Act, Justice Breyer wrote, authorized the Commission to appoint ALJs, but did not permit the delegation of that authority.344 Likewise, the authorizing statute for the SEC granted power to delegate functions through a published order or rule, but the agency here did not do so with respect to the appointment of ALJs.345 Resting his decision on statutory, rather than constitutional, grounds was, in Justice Breyer's view, necessary because Free Enterprise Fund v. Public Company Accounting Oversight Board  (PCAOB) held that two layers of removal protection from the President for a constitutional officer was unconstitutional.346 Justice Breyer observed that because SEC ALJs also enjoy two layers of removal protection (i.e., an ALJ can only be removed for cause by the SEC commissioners, who in turn may only be removed by the President for cause),347 holding that they constitute officers might mean that their removal protection are similarly unconstitutional, which would contradict Congress's intent in originally establishing an independent ALJ position.348

Justice Sotomayor, joined by Justice Ginsburg, dissented and wrote that SEC ALJs, in her view, were not officers because they lack "the ability to make final, binding decisions on behalf of the government."349 For Justice Sotomayor, requiring that a position wield such power in order to constitute an officer would establish a clear rule that could "provide guidance to Congress and the Executive Branch," avoiding the confusion that currently clouds who counts as an officer.350

The Court's decision may have important consequences for the federal government and the nearly 2,000 ALJs in federal service.351 With regard to the SEC, the Commissioners ratified the appointment of the ALJs and ordered that, for proceedings currently pending before an ALJ or the Commission, respondents receive a new hearing before a properly appointed ALJ who did not participate in the matter previously.352 The status of ALJs at the SEC is particularly significant given the expanded authority the agency received in the Dodd-Frank Act to bring enforcement actions before ALJs, rather than in federal court.353 Beyond proceedings before the SEC, the impact of the decision for other federal agencies is uncertain. The Court explicitly declined to elaborate on the "significant authority" test for determining if an individual is an officer, concluding that its prior decision in Freytag necessarily required finding that SEC ALJs are officers.354 The executive branch employs a substantial number of ALJs and other hearing officers with duties that might parallel that of SEC ALJs in certain respects, who are selected in a variety of ways,355 opening the possibility for future challenges to their appointment.356 On July 10, 2018, President Trump issued an Executive Order changing the hiring process for ALJs, "excepting" them from the competitive service and granting agency heads greater flexibility in their hiring.357

More broadly, as intimated by Justice Breyer's separate opinion,358 the Court majority's decision may have future repercussions for the statutory restrictions on removing ALJs from federal service.359 The Court has previously held, in Free Enterprise Fund, that two layers of removal protection for officers of the PCAOB improperly intruded on the President's power to supervise the executive branch.360 Although the Court did not decide the issue in Lucia, the Solicitor General argued that, in addition to resolving the question of whether ALJs are officers, the Court could avoid any constitutional concerns about the President's authority by construing the removal protections narrowly, "to permit removal of an ALJ for misconduct or failure to follow lawful agency directives or to perform his duties adequately."361 Going forward, to the extent that an ALJ position constitutes an officer under the reasoning of Lucia, the constitutionality of dual removal restrictions might be open to challenge, although whether the Court would look at such restrictions for ALJs in the same way it did for officers of the PCAOB is uncertain.362
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