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Summary

The Constitution grants Congress authority to impeach and remove the President, Vice President, and other federal "civil officers" for "Treason, Bribery, or other high Crimes and Misdemeanors." Impeachment is one of the various checks and balances created by the Constitution, a crucial tool for holding government officers accountable for violations of the law and abuse of power.

Responsibility and authority to determine whether to impeach an individual rests in the hands of the House of Representatives. Should a simple majority of the House approve articles of impeachment, the matter is then presented to the Senate, to which the Constitution provides the sole power to try an impeachment. A conviction on any one of the articles of impeachment requires the support of a two-thirds majority of the Senators present and results in that individual's removal from office. The Senate also has discretion to vote to disqualify that official from holding a federal office in the future.

The Constitution imposes several additional requirements on the impeachment process. When conducting an impeachment trial, Senators must be "on oath or affirmation," and the right to a jury trial does not extend to impeachment proceedings. If the President is impeached and tried in the Senate, the Chief Justice of the United States presides at the trial. The Constitution bars the President from using the pardon power to shield individuals from impeachment or removal from office.

Understanding the historical practices of Congress with regard to impeachment is central to fleshing out the meaning of the Constitution's impeachment clauses. While much of constitutional law is developed through jurisprudence analyzing the text of the Constitution and applying prior judicial precedents, the Constitution's meaning is also shaped by institutional practices and political norms. In fact, the power of impeachment is largely immune from judicial review, meaning that Congress's choices in this arena are unlikely to be overturned by the courts. For that reason, examining the history of actual impeachments is crucial to understanding the meaning of the Constitution's impeachment provisions.

One major recurring question about the impeachment remedy is the definition of "high Crimes and Misdemeanors." At least at the time of ratification of the Constitution, the phrase appears understood to have applied to uniquely "political" offenses, or misdeeds committed by public officials against the state. Such misconduct simply resists a full delineation, however, as the possible range of potential misdeeds in office cannot be determined in advance. Instead, the type of behavior that merits impeachment is worked out over time through the political process.

While this report focuses on the constitutional considerations relevant to impeachment, there are various other important questions that arise in any impeachment proceeding. For a consideration of the legal issues surrounding access to information from the executive branch in an impeachment investigation, see CRS Report R45983, Congressional Access to Information in an Impeachment Investigation, by Todd Garvey. For discussion of the House procedures used in impeachment investigations, see CRS Report R45769, The Impeachment Process in the House of Representatives, by Elizabeth Rybicki and Michael Greene.











Introduction

The Constitution grants Congress authority to impeach and remove the President, Vice President, and other federal "civil Officers" for treason, bribery, or "other high Crimes and Misdemeanors."1 Impeachment is one of the various checks and balances created by the Constitution, serving as a crucial tool for holding government officers accountable for abuse of power, corruption, and conduct considered incompatible with the nature of an individual's office.2

Although the term impeachment is commonly used to refer to the removal of a government official from office, the impeachment process, as described in the Constitution, entails two distinct proceedings carried out by the separate houses of Congress. First, a simple majority of the House impeaches—or formally approves allegations of wrongdoing amounting to an impeachable offense.3 The second proceeding is an impeachment trial in the Senate. If the Senate votes to convict with a two-thirds majority, the official is removed from office.4 Following a conviction, the Senate also may vote to disqualify that official from holding a federal office in the future.5 The House has impeached nineteen individuals: fifteen federal judges, one Senator, one Cabinet member, and two Presidents.6 Of these, eight individuals—all federal judges—were convicted by the Senate.7

The Constitution imposes several requirements on the impeachment process.8 When conducting an impeachment trial, Senators must be "on Oath or Affirmation,"9 and the right to a jury trial does not extend to impeachment proceedings.10 If the President is impeached and tried in the Senate, the Chief Justice of the United States presides at the trial.11 Finally, the Constitution bars the President from using the pardon power to shield individuals from impeachment or removal from office.12

Understanding the historical practices of Congress on impeachment is central to fleshing out the meaning of the Constitution's impeachment clauses. While much of constitutional law is developed through jurisprudence analyzing the text of the Constitution and applying prior judicial precedents, the Constitution's meaning is also shaped by institutional practices and political norms.13 James Madison, for instance, argued that the meaning of certain provisions in the Constitution would be "liquidated" over time, or determined through a "regular course of practice."14 Justice Joseph Story thought this principle applied to impeachment, noting that the Framers understood that the meaning of "high Crimes and Misdemeanors" constituting impeachable offenses would develop over time, much like the common law.15 Indeed, Justice Story believed it would be impossible to define precisely the full scope of political offenses that may constitute impeachable behavior in the future.16 Moreover, the power of impeachment is largely immune from judicial review,17 meaning that Congress's choices in this arena are unlikely to be overturned by the courts. For that reason, examining the history of actual impeachments is crucial to determining the meaning of the Constitution's impeachment provisions.

Consistent with this backdrop, this report begins with an examination of the historical background on impeachment, including the perspective of the Framers as informed by English and colonial practice. It then turns to the unique constitutional roles of the House and Senate in the process, followed by a discussion of impeachment practices throughout the country's history. The report concludes by noting and exploring several recurring questions about impeachment, including legal considerations relevant to a Senate impeachment trial.

Historical Background on Impeachment

English and Colonial Practice

The concept of impeachment and the standard of "high Crimes and Misdemeanors" in the federal Constitution originate from English, colonial, and early state practice.18 During the struggle in England by Parliament to impose restraints on the Crown's powers, the House of Commons impeached and tried before the House of Lords ministers of the Crown and influential individuals—but not the Crown itself19—who were often considered beyond the reach of the criminal courts.20 The tool was used by Parliament to police political offenses committed against the "system of government."21

Parliament used impeachment as a tool to punish political offenses that damaged the state or subverted the government, although impeachment was not limited to government ministers.22 At least by the second half of the seventeenth century, impeachment in England represented a remedy for "misconduct in high places."23 The standard of high crimes and misdemeanors appeared to apply to, among other things, significant abuses of a government office, misapplication of funds, neglect of duty, corruption, abridgement of parliamentary rights, and betrayals of the public trust.24 Punishment for impeachment was not limited to removal from office, but could include a range of penalties upon conviction by the House of Lords, including imprisonment, fines, or even death.25 In the English experience, the standard of high crimes and misdemeanors appears to have addressed conduct involving an individual's abuse of power or office that damaged the state.26

Inheriting the English practice, the American colonies adopted their own distinctive impeachment practices.27 These traditions extended into state constitutions established during the early years of the Republic. The colonies largely limited impeachment to officeholders based on misconduct committed in office, and the available punishment for impeachment was limited to removal from office.28 Likewise, many state constitutions adopted after the Declaration of Independence in 1776, but before the federal Constitution was ratified, incorporated impeachment provisions limiting impeachment to government officials and restricting the punishment for impeachment to removal from office with the possibility of future disqualification from office.29 At the state level, the body charged with trying an impeachment varied.30

Choices of the Framers: An "Americanized" Impeachment System

The English and colonial history thus informed the Framers' consideration and adoption of impeachment procedures at the Constitutional Convention.31 In some ways, the Framers adopted the general framework of impeachment inherited from English practice. The English Parliamentary structure of a bicameral legislature—dividing the power of impeachment between the "lower" house, which impeached individuals, and an "upper" house, which tried them—was replicated in the federal system with the power to impeach given to the House of Representatives and the power to try impeachments assigned to the Senate.32

Nonetheless, influenced by the impeachment experiences in the colonies, the Framers ultimately adopted an "Americanized" impeachment practice with a republican character distinct from English practice.33 The Framers' choices narrowed the scope of impeachable offenses and persons subject to impeachment as compared to English practice.34 For example, the Constitution established an impeachment mechanism exclusively geared toward holding public officials, including the President, accountable.35 This contrasted with the English practice of impeachment, which could extend to any individual save the Crown and was not limited to removal from office, but could lead to a variety of punishments.36 Likewise, the Framers adopted a requirement of a two-thirds majority vote for conviction on impeachment charges, shielding the process somewhat from naked partisan control.37 This too differed from the English practice, which allowed conviction on a simple majority vote.38 And in England, the Crown could pardon individuals following an impeachment conviction.39 In contrast, the Framers restricted the pardon power from being applied to impeachments, rendering the impeachment process essentially unchecked by the executive branch.40 Ultimately, the Framers' choices in crafting the Constitution's impeachment provisions provide Congress with a crucial check on the other branches of the federal government and inform the Constitution's separation of powers.41

Impeachment Trials

The Framers also applied the lessons of English history and colonial practice in determining the structure and location of impeachment trials.42 As mentioned above, most of the American colonies and early state constitutions adopted their own impeachment procedures before the establishment of the federal Constitution, placing the power to try impeachments in various bodies.43 At the Constitutional Convention, the proper body to try impeachments posed a difficult question.44 Several proposals were considered that would have assigned responsibility for trying impeachments to different bodies, including the Supreme Court, a panel of state court judges, or a combination of these bodies.45 One objection to granting the Supreme Court authority to try impeachments was that Justices were to be appointed by the President, casting doubt on their ability to be independent in an impeachment trial of the President or another executive official.46 Further, a crucial legislative check in the Constitution's structure against the judicial branch is impeachment, as Article III judges cannot be removed by other means.47 To permit the judiciary to have the ultimate say in one of the most significant checks on its power would subvert the purpose of that important constitutional limitation.48

Rather than allowing a coordinate branch to play a role in the impeachment process, the Framers decided that Congress alone would determine who is subject to impeachment. This framework guards against, in the words of Alexander Hamilton, "a series of deliberate usurpations on the authority of the legislature" by the judiciary.49 Likewise, the Framers' choice to place both the accusatory and adjudicatory aspects of impeachment in the legislature renders impeachment "a bridle in the hands of the legislative body upon the executive" branch.50 That said, the Framers' choice also imposed institutional constraints on the process.51 Dividing the power to impeach from the authority to try and convict guards against "the danger of persecution from the prevalency of a fractious spirit in either" body.52

Finally, the Framers made one exception to the legislature's exclusive role in the impeachment process that promotes integrity in the proceedings. The Chief Justice of the United States presides at impeachment trials of the President of the United States.53 This provision ensures that a Vice President, in his usual capacity as Presiding Officer of the Senate,54 shall not preside over proceedings that could lead to his own elevation to the presidency, a particularly important concern at the time of the founding, when a President and Vice President could belong to rival parties.55

High Crimes and Misdemeanors

The Framers narrowed the standard for impeachable conduct as compared to the English experience. While the English Parliament never formally defined the parameters of what counted as impeachable conduct, the Framers restricted impeachment to treason, bribery, and "other high Crimes and Misdemeanors," the latter phrase a standard inherited from English practice.56 This standard applied to behavior found damaging to the state, including significant abuses of a government office or power, misapplication of funds, neglect of duty, corruption, abridgement of parliamentary rights, and betrayals of the public trust.57

The debates at the Constitutional Convention over what behavior should be subject to impeachment focused mainly on the President.58 In discussing whether the President should be removable by impeachment, Gouverneur Morris argued that the President should be removable through the impeachment process, noting concern that the President might "be bribed by a greater interest to betray his trust," and pointed to the example of Charles II receiving a bribe from Louis XIV.59

The adoption of the high crimes and misdemeanors standard during the Constitutional Convention reveals that the Framers did not envision impeachment as the proper remedy for simple policy disagreements with the President. During the debate, the Framers rejected a proposal to include—in addition to treason and bribery—"maladministration" as an impeachable offense, which would have presumably incorporated a broad range of common-law offenses.60 Although "maladministration" was a ground for impeachment in many state constitutions at the time of the Constitution's drafting,61 the Framers instead adopted the term "high Crimes and Misdemeanors" from English practice. James Madison objected to including "maladministration" as grounds for impeachment because such a vague standard would "be equivalent to a tenure during pleasure of the Senate."62 The Convention voted to include "high crimes and misdemeanors" instead.63 Arguably, the Framers' rejection of such a broad term supports the view that congressional disagreement with a President's policy goals is not sufficient grounds for impeachment.64

Of particular importance to the understanding of high crimes and misdemeanors to the Framers was the roughly contemporaneous British impeachment proceedings of Warren Hastings, the governor general of India, which were transpiring at the time of the Constitution's formulation and ratification.65 Hastings was charged with high crimes and misdemeanors, which included corruption and abuse of power.66 At the Constitutional Convention, George Mason positively referenced the impeachment of Hastings. At that point in the Convention, a proposal to define impeachment as appropriate for treason and bribery was under consideration. George Mason objected, noting that treason would not cover the misconduct of Hastings.67 He also thought impeachment should extend to "attempts to subvert the Constitution."68 Mason thus proposed that maladministration be included as an impeachable offense, although, as noted above, this was eventually rejected in favor of "high Crimes and Misdemeanors."69

While evidence of precisely what conduct the Framers and ratifiers of the Constitution considered to constitute high crimes and misdemeanors is relatively sparse, the evidence available indicates that they considered impeachment to be an essential tool to hold government officers accountable for political crimes, or offenses against the state.70 James Madison considered it "indispensable that some provision be made for defending the community against incapacity, negligence, or perfidy of the chief executive," as the President might "pervert his administration into a scheme of peculation or oppression," or "betray his trust to foreign powers."71 Alexander Hamilton, in explaining the Constitution's impeachment provisions, described impeachable offenses as arising from "the misconduct of public men, or in other words, from the abuse or violation of some public trust."72 Such offenses were "Political, as they relate chiefly to injuries done immediately to the society itself."73 These political offenses could take innumerable forms and simply could not be neatly delineated.74

At the North Carolina ratifying convention, James Iredell, later to serve as an Associate Justice of the Supreme Court, noted the difficulty in defining what constitutes an impeachable offense, beyond causing injury to the government.75 For him, impeachment was "calculated to bring [offenders] to punishment for crime which is not easy to describe, but which every one must be convinced is a high crime and misdemeanor against government. . . . [T]he occasion for its exercise will arise from acts of great injury to the community."76 He thought the President would be impeachable for receiving a bribe or "act[ing] from some corrupt motive or other,"77 but not merely for "want of judgment."78 Similarly, Samuel Johnston, then the governor of North Carolina and later the state's first Senator, thought impeachment was reserved for "great misdemeanors against the public."79

At the Virginia ratifying convention, a number of individuals claimed that impeachable offenses were not limited to indictable crimes.80 For example, James Madison argued that were the President to assemble a minority of states in order to ratify a treaty at the expense of the other states, this would constitute an impeachable "misdemeanor."81 And Virginia Governor Edmund Randolph, who would become the nation's first Attorney General, noted that impeachment was appropriate for a "willful mistake of the heart," but not for incorrect opinions.82 Randolph also argued that impeachment was appropriate for a President's violation of the Foreign Emoluments Clause,83 which, he noted, guards against corruption.84

James Wilson, delegate to the Constitutional Convention and later a Supreme Court Justice, delivered talks at the College of Philadelphia on impeachment following the adoption of the federal Constitution. He claimed that impeachment was reserved to "political crimes and misdemeanors, and to political punishments."85 He argued that, in the eyes of the Framers, impeachments did not come "within the sphere of ordinary jurisprudence. They are founded on different principles; are governed by different maxims; and are directed to different objects."86 Thus, for Wilson, the impeachment and removal of an individual did not preclude a later trial and punishment for a criminal offense based on the same behavior.87

Justice Joseph Story's writings on the Constitution echo the understanding that impeachment applied to political offenses. He noted that impeachment applied to those "offences … committed by public men in violation of their public trust and duties," duties that are often "political."88 And like Hamilton, Story considered the range of impeachable offenses "so various in their character, and so indefinable in their actual involutions, that it is almost impossible to provide systematically for them by positive law."89

At the time of ratification of the Constitution, the phrase "high crimes and misdemeanors" thus appears understood to have applied to uniquely "political" offenses, or misdeeds committed by public officials against the state.90 Such offenses simply resist a full delineation, as the possible range of potential misdeeds in office cannot be determined in advance.91 Instead, the type of misconduct that merits impeachment is worked out over time through the political process. In the years following the Constitution's ratification, precisely what behavior constitutes a high crime or misdemeanor has thus been the subject of much debate.92

The Role of the House of Representatives

The Constitution grants the sole power of impeachment to the House of Representatives.93 Generally speaking, the impeachment process has often been initiated in the House by a Member by resolution or declaration of a charge,94 although anyone—including House Members, a grand jury, or a state legislature—may request that the House investigate an individual for impeachment purposes.95 Indeed, in modern practice, many impeachments have been sparked by referrals from an external investigatory body.96 Beginning in the 1980s, the Judicial Conference has referred its findings to the House recommending an impeachment investigation into a number of federal judges who were eventually impeached.97 Similarly, in the impeachment of President Bill Clinton, an independent counsel—a temporary prosecutor given statutory independence and charged with investigating certain misconduct when approved by a judicial body98—first conducted an investigation into a variety of alleged activities on the part of the President and his associates, and then delivered a report to the House detailing conduct that the independent counsel considered potentially impeachable.99

Regardless of the source requesting an impeachment investigation, the House has sole discretion under the Constitution to begin any impeachment proceedings against an individual.100 In practice, impeachment investigations are often handled by an already existing or specially created subcommittee of the House Judiciary Committee.101 The scope of the investigation can vary. In some instances, an entirely independent investigation may be initiated by the House. In other cases, an impeachment investigation might rely on records delivered by outside entities, such as those delivered by the Judicial Conference or an independent counsel.102 Following this investigation, the full House may vote on the relevant impeachment articles. If articles of impeachment are approved, the House chooses managers to present the matter to the Senate.103 The Chairman of the House Managers then presents the articles of impeachment to the Senate and requests that the body order the appearance of the accused.104 The House Managers typically act as prosecutors in the Senate trial.105

The House has impeached nineteen individuals: fifteen federal judges, one Senator, one Cabinet member, and two Presidents.106 The consensus reflected in these proceedings is that impeachment may serve as a means to address misconduct that does not necessarily give rise to criminal sanction. According to congressional sources, the types of conduct that constitute grounds for impeachment in the House appear to fall into three general categories: (1) improperly exceeding or abusing the powers of the office; (2) behavior incompatible with the function and purpose of the office; and (3) misusing the office for an improper purpose or for personal gain.107 Consistent with scholarship on the scope of impeachable offenses,108 congressional materials have cautioned that the grounds for impeachment "do not all fit neatly and logically into categories" because the remedy of impeachment is intended to "reach a broad variety of conduct by officers that is both serious and incompatible with the duties of the office."109

While successful impeachments and convictions of federal officials represent some clear guideposts for what constitutes impeachable conduct, impeachment processes that do not result in a final vote for impeachment and removal also may influence the understanding of Congress, executive and judicial branch officials, and the public over what constitutes an impeachable offense.110 A prominent example involves the first noteworthy attempt at a presidential impeachment, aimed at John Tyler in 1842. At the time, the presidential practice had generally been to reserve vetoes for constitutional, rather than policy, disagreements with Congress.111 Following President Tyler's veto of a tariff bill on policy grounds, the House endorsed a select committee report condemning President Tyler and suggesting that he might be an appropriate subject for impeachment proceedings.112 The possibility apparently ended when the Whigs, who had led the movement to impeach, lost their House majority in the midterm elections.113 In the years following the aborted effort to impeach President Tyler, Presidents have routinely used their veto power for policy reasons. This practice is generally seen as an important separation of powers limitation on Congress's ability to pass laws rather than a potential ground for impeachment.114

Likewise, although President Richard Nixon resigned before impeachment proceedings were completed in the House, the approval of three articles of impeachment by the House Judiciary Committee against him may inform lawmakers' understanding of conduct that constitutes an impeachable offense.115 The approved impeachment articles included allegations that President Nixon obstructed justice by using the office of the presidency to impede the investigation into the break-in of the Democratic National Committee headquarters at the Watergate Hotel and Office Building and authorized a cover-up of the activities that were being investigated. President Nixon was alleged to have abused the power of his office by using federal agencies to punish political enemies and refusing to cooperate with the Judiciary Committee's investigation.116 While no impeachment vote was taken by the House, the Nixon experience nevertheless established what some would call the quintessential case for impeachment—a serious abuse of the office of the presidency that undermined the office's integrity.117

That said, one must be cautious in extrapolating wide-ranging lessons from the lack of impeachment proceedings in the House. Specific behavior not believed to constitute an impeachable offense in prior contexts might be considered impeachable in a different set of circumstances. Moreover, given the varied contextual permutations, the full scope of impeachable behavior resists specification,118 and historical precedent may not always serve as a useful guide to whether conduct is grounds for impeachment. For instance, no President has been impeached for abandoning the office and refusing to govern. That this event has not occurred, however, hardly proves that this behavior would not constitute an impeachable offense meriting removal from office.119

The Role of the Senate

Historical Practice

The Constitution grants the Senate sole authority "to try all impeachments."120 The Senate thus enjoys broad discretion in establishing procedures to be undertaken in an impeachment trial. For instance, in a lawsuit challenging the Senate's use of a trial committee to take and report evidence, the Supreme Court in Nixon v. United States unanimously ruled that the suit posed a nonjusticiable political question and was not subject to judicial resolution.121 The Court explained that the term "try" in the Constitution's provisions on impeachment was textually committed to the Senate for interpretation and lacked sufficient precision to enable a judicially manageable standard of review.122 In reaching this conclusion, the Court noted that the Constitution imposes three precise requirements for impeachment trials in the Senate: (1) Members must be under oath during the proceedings; (2) conviction requires a two-thirds vote; and (3) the Chief Justice must preside if the President is tried.123 Given these three clear requirements, the Court reasoned that the Framers "did not intend to impose additional limitations on the form of the Senate proceedings by the use of the word 'try.'"124 Thus, subject to these three clear requirements of the Constitution, the Senate enjoys substantial discretion in establishing its own procedures during impeachment trials.

While the Senate determines for itself how to conduct impeachment proceedings, the nature and frequency of Senate impeachment trials largely hinge on the impeachment charges brought by the House. The House has impeached thirteen federal district judges, a judge on the Commerce Court, a Senator, a Supreme Court Justice, the secretary of an executive department, and two Presidents.125 But the Senate ultimately has only convicted and removed from office seven federal district judges and a Commerce Court judge.126 While this pattern obviously does not mean that Presidents or other civil officers are immune from removal based on impeachment,127 the Senate's acquittals may be considered to have precedential value when assessing whether particular conduct constitutes a removable offense. For instance, the first subject of an impeachment by the House involved a sitting U.S. Senator for allegedly conspiring to aid Great Britain's attempt to seize Spanish-controlled territory.128 The Senate voted to dismiss the charges in 1799,129 and no Member of Congress has been impeached since. The House also impeached Supreme Court Justice Samuel Chase, who was widely viewed by Jeffersonian Republicans as openly partisan for, among other things, misapplying the law.130 The Senate acquitted Justice Chase, establishing, at least for many, a general principle that impeachment is not an appropriate remedy for disagreement with a judge's judicial philosophy or decisions.131

Requirement of Oath or Affirmation

The Constitution requires Senators sitting as an impeachment tribunal to take a special oath distinct from the oath of office that all Members of Congress must take.132 This requirement underscores the unique nature of the role the Senate plays in impeachment trials, at least in comparison to its normal deliberative functions.133 The Senate practice has been to require each Senator to swear or affirm that he will "do impartial justice according to the Constitution and laws."134 The oath was originally adopted by the Senate before proceedings in the impeachment of Senator Blount in 1798 and has remained largely unchanged since.135

Judgment in Cases of Impeachment

While the Constitution authorizes the Senate, following an individual's conviction in an impeachment trial, to bar an individual from holding office in the future, the text of the Constitution does not make clear that a vote for disqualification from future office must be taken separately from the initial vote for conviction.136 Instead, the potential for a separate vote for disqualification has arisen through the historical practice of the Senate.137 The Senate did not choose to disqualify an impeached individual from holding future office until the Civil War era. Federal district judge West H. Humphreys took a position as a judge in the Confederate government but did not resign his seat in the U.S. government.138 The House impeached Humphreys in 1862. The Senate then voted unanimously to convict Judge Humphreys and separately voted to disqualify him from holding office in the future.139 Senate practice since the Humphreys case has been to require a simple majority vote to disqualify an individual from holding future office, rather than the supermajority required by the Constitution's text for removal, but it is unclear what justifies this result beyond historical practice.140

The Constitution also distinguishes the impeachment remedy from the criminal process, providing that an individual removed from office following impeachment "shall nevertheless be liable and subject to indictment."141 The Senate's power to convict and remove individuals from office, as well as to bar them from holding office in the future, thus does not overlap with criminal remedies for misconduct. Indeed, the unique nature of impeachment as a political remedy distinct from criminal proceedings ensures that "the most powerful magistrates should be amenable to the law."142 Rather than helping police violations of strictly criminal activity, impeachment is a "method of national inquest into the conduct of public men" for "the abuse or violation of some public trust."143 Impeachable offenses are those that "relate chiefly to injuries done immediately to the society itself."144 Put another way, the purpose of impeachment is to protect the public interest, rather than impose a punitive measure on an individual.145 This distinction was highlighted in the impeachment trial of federal district judge Alcee Hastings. Judge Hastings had been indicted for a criminal offense, but was acquitted.146 In 1988, the House impeached Hastings for much of the same conduct for which he had been indicted. Judge Hastings argued that the impeachment proceedings constituted "double jeopardy" because of his previous acquittal in a criminal proceeding.147 The Senate rejected his motion to dismiss the articles against him.148 The Senate voted to convict and remove Judge Hastings on eight articles, but it did not disqualify him from holding office in the future.149 Judge Hastings was later elected to the House of Representatives.150

History of Impeachment in Congress

The Constitution provides that the President, Vice President, and all civil officers are subject to impeachment for "treason, bribery, or other high Crimes and Misdemeanors."151 The meaning of high crimes and misdemeanors, like the other provisions in the Constitution relevant to impeachment, is not primarily determined through the development of jurisprudence in the courts. Instead, the meaning of the Constitution's impeachment clauses is "liquidated" over time, or determined through historical practice.152 The Framers did not delineate with specificity the complete range of behavior that would merit impeachment, as the scope of possible "offenses committed by federal officers are myriad and unpredictable."153 According to one scholar, impeachments are sometimes "aimed at articulating, establishing, preserving, and protecting constitutional norms," or "'constructing' constitutional meaning and practices."154 At times, impeachment might be used to reinforce an existing norm, indicating that certain behavior continues to constitute grounds for removal; in others, it may be used to establish a new norm, setting a marker that signifies what practices are impeachable for the future.155 Examining the history of impeachment in Congress can thus illuminate the constitutional meaning of impeachment, including when Congress has established or reaffirmed a particular norm.

Early Historical Practices (1789–1860)

Congressional understanding of the scope of activities subject to impeachment and the potential persons who may be impeached was first put to the test during the Adams Administration. In 1797, letters sent to President Adams revealed a conspiracy by Senator William Blount—in violation of the U.S. government's policy of neutrality on the matter and the Neutrality Act156—to organize a military expedition with the British to invade land in the American Southwest under Spanish control.157 The House voted to impeach Senator Blount on July 7, 1797,158 while the Senate voted to expel Senator William Blount the next day.159 Before impeaching Senator Blount, several House Members questioned whether Senators were "civil officers" subject to impeachment.160 But Samuel W. Dana of Connecticut argued that Members of Congress must be civil officers, because other provisions of the Constitution that mention offices appear to include holding legislative office.161 Despite already having voted to impeach Senator Blount, it was not until early in the next year that the House actually adopted specific articles of impeachment against him.162

At the Senate impeachment trial in 1799, Blount's attorneys argued that impeachment was improper because Blount had already been expelled from his Senate seat and had not been charged with a crime.163 But the primary issue of debate was whether Members of Congress qualified as civil officers subject to impeachment. The House prosecutors argued that under the American system, as in England, virtually anyone was subject to impeachment.164 The defense responded that this broad interpretation of the impeachment power would enable Congress to impeach state officials as well as federal, upending the proper division of federal and state authorities in the young Republic.165 The Senate voted to defeat a resolution that declared Blount was a "civil officer" and therefore subject to impeachment.166 The Senate ultimately voted to dismiss the impeachment articles brought against Blount because it lacked jurisdiction over the matter, although the impeachment record does not reveal the precise basis for this conclusion.167 In any event, the House has not impeached a Member of Congress since.

The first federal official to be impeached and removed from office was John Pickering, a federal district judge. The election of President Thomas Jefferson in 1800, along with Jeffersonian Republican majorities in both Houses of Congress, signaled a shift from Federalist party control of government.168 Much of the federal judiciary at this early stage of the Republic were members of the Federalist party, and the new Jeffersonian Republican majority strongly opposed the Federalist-controlled courts.169 John Pickering was impeached by the House of Representatives in 1803170 and convicted by the Senate on March 12, 1804.171 The circumstances of Judge Pickering's impeachment are somewhat unique as it appears that the judge had been mentally ill for some time, although the articles of impeachment did not address Pickering's mental faculties but instead accused him of drunkenness, blasphemy on the bench, and refusing to follow legal precedent.172 Judge Pickering did not appear at his trial, and Senator John Quincy Adams apparently served as a defense counsel.173 Following debate in a closed session, the Senate voted to permit evidence of Judge Pickering's insanity, drunkenness, and behavior on the bench.174 The Senate also rejected a resolution to disqualify three Senators, who were previously in the House and had voted to impeach Judge Pickering, from participating in the impeachment trial.175 The Senate voted to convict Judge Pickering guilty as charged, but the articles did not explicitly specify that any of Pickering's behavior constituted a high crime or misdemeanor.176 Objections to the framing of the question at issue caused several Senators to withdraw from the trial.177

On the same day the Senate convicted Judge Pickering, the House of Representatives impeached Supreme Court Justice Samuel Chase.178 Like the impeachment trial of Judge Pickering, the proceedings occurred following the election of President Thomas Jefferson and amid intense conflict between the Federalists and Jeffersonian Republicans.179 Justice Chase was viewed by Jeffersonian Republicans as openly partisan, and in fact the Justice openly campaigned for Federalist John Adams in the presidential election of 1800.180 Republicans also took issue with Justice Chase's aggressive approach to jury instructions in Sedition Act prosecutions.181 The eight articles of impeachment accused him of acting in an "arbitrary, oppressive, and unjust" manner at trial, misapplying the law, and expressing partisan political views to a grand jury.182 The Senate trial began on February 4, 1805. Both the House Managers and defense counsel for Justice Chase presented witnesses detailing the Justice's behavior.183 While some aspects of the dispute focused on whether Justice Chase took certain actions, the primary conflict centered on whether his behavior was impeachable.184 Before reaching a verdict, the Senate approved a motion from Senator James Bayard, a Federalist from Delaware, that the underlying question be whether Justice Chase was guilty of high crimes and misdemeanors, rather than guilty as charged.185 Of the eight articles, a majority of Senators voted to convict on three, while the remaining five did not muster a majority for conviction.186 But the Senate vote ultimately fell short of the necessary two-thirds majority to secure a conviction on any of the articles.187

The trial raised several questions that have recurred throughout the history of impeachments. For example, is impeachment limited to criminal acts, or does it extend to noncriminal behavior?188 The opposing sides in the Chase case took differing views on this matter, as they would in later impeachments to come.189 Due in part to the charged political atmosphere of the historical context, the attempted impeachment of Justice Chase has also come to represent an important limit on the scope of the impeachment remedy. Commentators have interpreted the acquittal of Justice Chase as establishing that impeachment does not extend to congressional disagreement with a judge's opinions or judicial philosophy.190 At least some Senators who voted to acquit did not consider the alleged offenses as rising to the level of impeachable behavior.191

By the time of the next impeachment in 1830, both houses of Congress were controlled by Jacksonian Democrats, and the federal courts were unpopular with Congress and the public.192 The House of Representatives impeached James Peck, a federal district judge, for abusing his judicial authority. The sole article accused the judge of holding an attorney in contempt for publishing an article critical of Peck and barring the attorney from practicing law for eighteen months. The context surrounding Judge Peck's actions involved disputes over French and Spanish land grant titles following the transfer of land in the Louisiana territory from French to U.S. control.193 Shortly after Missouri was admitted to the United States as part of the Missouri Compromise in 1821, Judge Peck decided a land rights case against the claimants in favor of the United States.194 The attorney for the plaintiffs wrote an article critical of the decision in a local paper.195 Judge Peck held the attorney in contempt, sentenced him to jail for twenty-four hours, and barred him from practicing law for eighteen months.196

The House impeached Judge Peck by a wide margin.197 Of central concern during the Senate trial were the limits of a judge's common law contempt power, a matter that appeared to be in dispute.198 The Senate ultimately acquitted Judge Peck, with roughly half of the Jacksonian Democrats voting against conviction.199 Shortly thereafter, Congress passed a law reforming and defining the scope of the judicial contempt power.200

Finally, in the midst of the Civil War, federal district judge West H. Humphreys was appointed to a position as a judge in the Confederate government, but he did not resign as a U.S. federal judge.201 In 1862, the House impeached and the Senate convicted Judge Humphreys for joining the Confederate government and abandoning his position.202 As in the trial of Judge Pickering previously, Judge Humphreys did not attend the proceedings.203 Unlike in the case of Judge Pickering, however, no defense was offered in the impeachment trial of Judge Humphreys.204

Impeachment of Andrew Johnson

The impeachment and trial of President Andrew Johnson took place in the shadow of the Civil War and the assassination of President Abraham Lincoln.205 President Johnson was a Democrat and former slave owner who was the only southern Senator to remain in his seat when the South seceded from the Union.206 President Lincoln, a Republican, appointed Johnson military governor of Tennessee in 1862,207 and Johnson was later selected as Lincoln's second-term running mate on a "Union" ticket.208 Given these unique circumstances, President Johnson lacked both a party and geographic power base when in office, which likely isolated him when he assumed the presidency following the assassination of President Lincoln.209

The majority Republican Congress and President Johnson clashed over, among other things, Reconstruction policies implemented in the former slave states and control over officials in the executive branch.210 President Johnson vetoed twenty-one bills while in office, compared to thirty-six vetoes by all prior Presidents. Congress overrode fifteen of Johnson's vetoes, compared to just six with prior Presidents.211 On March 2, 1867, Congress reauthorized, over President Johnson's veto, the Tenure of Office Act, extending its protections for all officeholders.212 In essence, the Act provided that all federal officeholders subject to Senate confirmation could not be removed by the President except with Senate approval,213 although the reach of this requirement to officials appointed by a prior administration was unclear.214 Congressional Republicans apparently anticipated the possible impeachment of President Johnson when drafting the legislation; Republicans already knew of President Johnson's plans to fire Secretary of War Edwin Stanton, and the Act provided that a violation of its terms constituted a "high misdemeanor."215

President Johnson then fired Secretary Stanton without the approval of the Senate. Importantly, his Cabinet unanimously agreed that the new restrictions on the President's removal power imposed by the Tenure of Office Act were unconstitutional.216 Shortly thereafter, on February 24, 1868, the House voted to impeach President Johnson.217 The impeachment articles adopted by the House against President Johnson included defying the Tenure of Office Act by removing Stanton from office218 and violating (and encouraging others to violate) the Army Appropriations Act.219 One article of impeachment also accused the President of making "utterances, declarations, threats, and harangues" against Congress.220

The Senate appointed a committee to recommend rules of procedure for the impeachment trial which then were adopted by the Senate, including a one-hour time limit for each side to debate questions of law that would arise during the trial.221 Chief Justice Salmon P. Chase presided over the trial and was sworn in by Associate Justice Samuel Nelson.222 During the swearing-in of the individual Senators, the body paused to debate whether Senator Benjamin Wade of Indiana, the president pro tempore of the Senate, was eligible to participate in the trial. Because the office of the Vice President was empty, under the laws of succession at that time Senator Wade would assume the presidency upon a conviction of President Johnson. Ultimately, the Senator who raised this point, Thomas Hendricks of Indiana, withdrew the issue and Senator Wade was sworn in.223

An important point of contention at the trial was whether the Tenure of Office Act protected Stanton at all because of his appointment by President Lincoln, rather than President Johnson.224 Counsel for President Johnson argued that impeachment for violating a statute whose meaning was unclear was inappropriate, and the statute barring removal of the Secretary of War was an unconstitutional intrusion into the President's authority under Article II.225

The Senate failed to convict President Johnson with a two-thirds majority by one vote on three articles, and it failed to vote on the remaining eight.226 But reports suggest that several Senators were prepared to acquit if their votes were needed.227 Seven Republicans voted to acquit; of those Senators, some thought it questionable whether the Tenure of Office Act applied to Stanton and believe it was improper to impeach a President for incorrectly interpreting an arguably ambiguous law.228

The implications of the acquittal of President Johnson are difficult to encapsulate neatly.229 Some commentators have concluded that the failure to convict President Johnson coincides with a general understanding that while impeachment is appropriate for abuses of power or violations of the public trust, it does not pertain to political or policy disagreements with the President, no matter how weighty.230 Of course, it bears mention that by the time of the Senate trial Johnson was in the last year of his Presidency, was not going to receive a nomination for President by either major political party for the next term, and appears to have promised in private to appoint a replacement for Stanton that could be confirmable.231 More broadly, the Johnson impeachment also represented a larger struggle between Congress and the President over the scope of executive power, one that arguably reconstituted their respective roles following the Civil War presidency of Abraham Lincoln.232

Postbellum Practices (1865–1900)

The postbellum experience in American history saw a variety of government officials impeached on several different grounds. These examples provide important principles that guide the practice of impeachment through the present day. For example, the Senate has not always conducted a trial following an impeachment by the House. In 1873, the House impeached federal district judge Mark. H. Delahay for, among other things, drunkenness on and off the bench.233 The impeachment followed an investigation by a subcommittee of the House Judiciary Committee into his conduct.234 Following the House vote on impeachment, Judge Delahay resigned before written impeachment articles were drawn up, and the Senate did not hold a trial.235 The impeachment of Judge Delahay shows that the scope of impeachable behavior is not limited to strictly criminal behavior; Congress has been willing to impeach individuals for behavior that is not indictable, but still constitutes an abuse of an individual's power and duties.

This period of American history was fraught with partisan conflict over Reconstruction.236 Besides President Johnson, a number of other individuals were investigated by Congress during this time for purposes of impeachment. For example, in 1873, the House voted to authorize the House Judiciary Committee to investigate the behavior of Edward H. Durrell, federal district judge for Louisiana.237 A majority of the House Judiciary Committee reported in favor of impeaching Judge Durell for corruption and usurpation of power, including interfering with the state's election.238 Judge Durrell resigned on December 1, 1874, and the House discontinued impeachment proceedings.239

The first and only time a Cabinet-level official was impeached occurred during the presidential administration of Ulysses S. Grant. Grant's Secretary of War, William W. Belknap, was impeached in 1876 for allegedly receiving payments in return for appointing an individual to maintain a trading post in Indian territory.240 Belknap resigned two hours before the House unanimously impeached him,241 but the Senate still conducted a trial in which Belknap was acquitted.242 During the trial, upon objection by Belknap's counsel that the Senate lacked jurisdiction because Belknap was now a private citizen, the Senate voted 37-29 in favor of jurisdiction.243 A majority of Senators voted to convict Belknap, but no article mustered a two-thirds majority, resulting in acquittal. A number of Senators voting to acquit indicated that they did so because the Senate lacked jurisdiction over an individual no longer in office.244 Notably, although bribery is explicitly included as an impeachable offense in the Constitution, the impeachment articles brought against Belknap instead charged his behavior as constituting high crimes and misdemeanors.245 Bribery was mentioned at the Senate trial, but it was not specifically referenced in the impeachment articles themselves.246

Early Twentieth Century Practices

The twentieth century saw further development of the scope of conduct considered by Congress to be impeachable, including the extent to which noncriminal conduct can constitute impeachable behavior and the proper role of a federal judge. The question of judicial review of impeachments also received its first treatment in the federal courts.

The question of whether Congress can designate particular behavior as a "high crime or misdemeanor" by statute arose in the impeachment of Charles Swayne, a federal district judge for the Northern District of Florida, during the first decade of the twentieth century. A federal statute provided that federal district judges live in their districts and that anyone violating this requirement was "guilty of a high misdemeanor."247 Judge Swayne's impeachment originated from a resolution passed by the Florida legislature requesting the state's congressional delegation to recommend an investigation into his behavior.248 The procedures followed by the House in impeaching Judge Swayne were somewhat unique. First, the House referred the impeachment request to the Judiciary Committee for investigation. Following this investigation, the House voted to impeach Judge Swayne based on the report prepared by the committee.249 The committee was then tasked with preparing articles of impeachment to present to the Senate.250 The House then voted again on these individual articles, each of which received less support than the single prior impeachment vote had received.251 The impeachment articles accused Judge Swayne of a variety of offenses, including misusing the office, abusing the contempt power, and living outside his judicial district. At the trial in the Senate, Judge Swayne essentially admitted to certain accused behavior, although his attorneys did dispute the residency charge, and Swayne instead argued that his actions were not impeachable.252 The Senate vote failed to convict Judge Swayne on any of the charges brought by the House.253

The impeachability of certain noncriminal behavior for federal judges was firmly established by the impeachment of Judge Robert W. Archbald in 1912. Judge Archbald served as a federal district judge before being appointed to the short-lived U.S. Commerce Court, which was created to review decisions of the Interstate Commerce Commission.254 He was impeached by the House for behavior occurring both as a federal district judge and as a judge on the Commerce Court.255 The impeachment articles accused Judge Archbald of, among other things, using his position as a judge to generate profitable business deals with potential future litigants in his court.256 This behavior did not violate any criminal statute and did not appear to violate any laws regulating judges.257 Judge Archbald argued at trial that noncriminal conduct was not impeachable. The Senate voted to convict him on five articles and also voted to disqualify him from holding office in the future.258 Four of those articles centered on behavior that occurred while Judge Archbald sat on the Commerce Court, whereas the fifth described his conduct over the course of his career.259

In the 1920s, a series of corruption scandals swirled around the administration of President Warren G. Harding. Most prominently, the Teapot Dome Scandal, which involved the noncompetitive lease of government land to oil companies, implicated many government officials and led to resignations and the criminal conviction and incarceration of a Cabinet-level official.260 The Secretary of the Navy, at the time Edwin Denby, was entrusted with overseeing the development of oil reserves that had recently been located. The Secretary of the Interior, Albert Fall, convinced Denby that the Interior Department should assume responsibility for two of the reserve locations, including in Teapot Dome, Wyoming.261 Secretary Fall then leased the reserves to two of his friends, Harry F. Sinclair and Edward L. Doheny.262 Revelations of the lease without competitive bidding launched a lengthy congressional investigation that sparked the eventual criminal conviction of Fall for bribery and conspiracy and Sinclair for jury tampering.263 President Harding, however, died in 1923, before congressional hearings began. The affair also generated significant judicial decisions examining the scope of Congress's investigatory powers.264

One aspect of the controversy included an impeachment investigation into the decisions of then-Attorney General Harry M. Daugherty.265 In 1922, the House of Representatives referred a resolution to impeach Daugherty for a variety of activities, including his failure to prosecute those involved in the Teapot Dome Scandal, to the House Judiciary Committee.266 The House Judiciary Committee eventually found there was not sufficient evidence to impeach Daugherty. But in 1924, a Senate special committee was formed to investigate similar matters.267 That investigation spawned allegations of many improper activities in the Justice Department. Daugherty resigned on March 28, 1924.268

In 1926, federal district judge George W. English was impeached for a variety of alleged offenses, including (1) directing a U.S. marshal to gather a number of state and local officials into court in an imaginary case in which Judge English proceeded to denounce them; (2) threatening two members of the press with imprisonment without sufficient cause; and (3) showing favoritism to certain litigants before his court.269 Judge English resigned before a trial in the Senate occurred; and the Senate dismissed the charges without conducting a trial in his absence.270

Federal district judge Harold Louderback was impeached in 1933 for showing favoritism in the appointment of bankruptcy receivers, which were coveted positions following the stock market crash of 1929 and the ensuing Depression.271 The House authorized a subcommittee to investigate, which held hearings and recommended to the Judiciary Committee that Judge Louderback be impeached.272 The Judiciary Committee actually voted against recommending impeachment, urging censure of Judge Louderback instead, but permitted the minority report that favored impeachment to be reported to the House together with the majority report.273 The full House voted to impeach anyway,274 but the Senate failed to convict him.275

Shortly thereafter, the House impeached federal district judge Halsted L. Ritter for showing favoritism in and profiting from appointing receivers in bankruptcy proceedings; practicing law while a judge; and failing to fully report his income on his tax returns.276 The Senate acquitted Judge Ritter on each individual count alleging specific behavior, but convicted him on the final count which referenced the previous articles, and charged him with bringing his court into disrepute and undermining the public's confidence in the judiciary.277

Congress's impeachment of Judge Ritter was the first to be challenged in court.278 Judge Ritter sued in the Federal Court of Claims seeking back pay, arguing that the charges brought against him were not impeachable under the Constitution and that the Senate improperly voted to acquit on six specific articles but to convict on a single omnibus article.279 In rejecting Judge Ritter's suit, the court held that the Senate has exclusive jurisdiction over impeachments and courts lack authority to review the Senate's verdict.280

Effort to Impeach President Richard Nixon

The impeachment investigation and ensuing resignation of President Richard Nixon stands out as a profoundly important experience informing the standard for the impeachment of Presidents.281 Although President Nixon was never impeached by the House or subjected to a trial in the Senate, his conduct exemplifies for many authorities, scholars, and members of the public the quintessential case of impeachable behavior in a President.

Less than two years after a landslide reelection as President, Richard Nixon resigned following the House Judiciary Committee's adoption of three articles of impeachment against him.282 The circumstances surrounding the impeachment of President Nixon were sparked by the arrest of five men for breaking into the Democratic National Committee Headquarters at the Watergate Hotel and Office Building. The arrested men were employed by the committee to Re-Elect the President (CRP), a campaign organization formed to support President Nixon's reelection.283

In the early summer of 1973, Attorney General Elliot Richardson appointed Archibald Cox as a special prosecutor to investigate the connection between the five burglars and CRP. Likewise, the Senate Select Committee on Presidential Campaign Activities began its own investigation.284 After President Nixon fired various staffers allegedly involved in covering up the incident, he spoke on national television disclaiming knowledge of the cover-up. But the investigations uncovered evidence that President Nixon was involved, that he illegally harassed his enemies through, among other things, the use of tax audits, and that the men arrested for the Watergate break-in—the "plumbers unit," because they were used to "plug leaks" considered damaging to the Nixon Administration—had committed burglaries before.285 Eventually a White House aide revealed that the President had a tape recording system in his office, raising the possibility that many of Nixon's conversations about the Watergate incident were recorded.286

The President refused to hand over such tapes to the special prosecutor or Congress. In his capacity as special prosecutor, Cox then subpoenaed tapes of conversations in the Oval Office on Saturday, October 20, 1973. This sparked the sequence of events commonly known as the Saturday Night Massacre.287 In response to the subpoena, President Nixon ordered Attorney General Elliot Richardson to fire Special Prosecutor Cox. Richardson refused and resigned. Nixon ordered Deputy Attorney General William D. Ruckelshaus to fire the special prosecutor, but Ruckelshaus also refused to do so and resigned. Solicitor General Robert Bork, in his capacity as Acting Attorney General, then fired the special prosecutor.288 Nixon eventually agreed to deliver some of the subpoenaed tapes to the judge supervising the grand jury. The Justice Department appointed Leon Jaworski to replace Cox as special prosecutor.

The House Judiciary Committee began an official investigation of the Watergate issue and commenced impeachment hearings in April 1974.289 On March 1, 1974, a grand jury indicted seven individuals connected to the larger Watergate investigation and named the President as an unindicted coconspirator.290 On April 18, a subpoena was issued, upon the motion of the special prosecutor, by the United States District Court for the District of Columbia requiring the production of tapes and various items relating to meetings between the President and other individuals. Following a challenge to the subpoena in district court, the Supreme Court reviewed the case. On July 24, 1974, the Supreme Court affirmed the district court's order.291

In late July, following its investigation and hearings, the House Judiciary Committee voted to adopt three articles of impeachment against President Nixon.292 The first impeachment article alleged that the President obstructed justice by attempting to impede the investigation into the Watergate break-in.293 The second charged the President with abuse of power for using federal agencies to harass his political enemies and authorizing burglaries of private citizens who opposed the President.294 The third article accused the President of refusing to cooperate with the Judiciary Committee's investigation.295

The committee considered but rejected two proposed articles of impeachment. The first rejected article accused the President of concealing from Congress the bombing operations in Cambodia during the Vietnam conflict.296 This article was rejected for two primary reasons: some Members thought (1) the President was performing his constitutional duty as Commander-in-Chief and (2) Congress was given sufficient notice of these operations.297

The second rejected article concerned receiving compensation in the form of government expenditures at President Nixon's private properties in California and Florida—which allegedly constituted an emolument from the United States in violation of Article II, Section 1, Clause 7 of the Constitution—and tax evasion.298 Those Members opposed to the portion of the charge alleging receipt of federal funds argued that most of the President's expenditures were made pursuant to a request from the Secret Service; that there was no direct evidence the President knew at the time that the source of these funds was public, rather than private; and that this conduct failed to rise to the level of an impeachable offense.299 Some Members opposed to the tax evasion charge argued that the evidence was insufficient to impeach; others that tax fraud is not the type of behavior "at which the remedy of impeachment is directed."300

President Nixon resigned on August 9, 1974, before the full House voted on the articles.301 The lessons and standards established by the Nixon impeachment investigation and resignation are disputed. On the one hand, the behavior alleged in the approved articles against President Nixon is arguably a "paradigmatic" case of impeachment, constituting actions that are almost certainly impeachable conduct for the President.302

On the other hand, the significance of the House Judiciary Committee's rejection of certain impeachment articles is unclear. In particular, whether conduct considered unrelated to the performance of official duties, such as the rejected article alleging tax evasion, can constitute an impeachable offense for the President is disputed. During the later impeachment of President Bill Clinton, for example, the majority and minority reports of the House Judiciary Committee on the committee's impeachment recommendation took different views on when conduct that might traditionally be viewed as private or unrelated to the functions of the presidency constitutes an impeachable offense.303 The House Judiciary Committee report that recommended articles of impeachment argued that perjury by the President was an impeachable offense, even if committed with regard to matters outside his official duties.304 In contrast, the minority views in the report argued that impeachment was reserved for "conduct that constitutes an egregious abuse or subversion of the powers of the executive office."305 The minority noted that the Judiciary Committee had rejected an article of impeachment against President Nixon alleging that he committed tax fraud, mainly because that "related to the President's private conduct, not to an abuse of his authority as President."306

Impeachment of President Bill Clinton

The impeachment of President Bill Clinton stemmed from an investigation that originally centered on financial transactions occurring years before President Clinton took federal office.307 Attorney General Janet Reno appointed Robert Fiske Jr. as a special prosecutor in January 1994 to investigate the dealings of President Clinton and his wife with the "Whitewater" real estate development during the President's tenure as attorney general and then governor of Arkansas.308

Following the reauthorization of the Independent Counsel Act in June, the Special Division of the United States Court of Appeals for the District of Columbia Circuit replaced Fiske in August with Independent Counsel Kenneth W. Starr, a former Solicitor General in the George H.W. Bush Administration and federal appellate judge.309

During the Whitewater investigation, Paula Jones, an Arkansas state employee, filed a civil suit against President Clinton in May 1994 alleging that he sexually harassed her in 1991 while governor of Arkansas.310 Lawyers for Jones deposed President Clinton at the White House and asked questions about the President's relationship with staffers, including an intern named Monica Lewinsky.311 Independent Counsel Starr received information alleging that Lewinsky had tried to influence the testimony of a witness in the Jones litigation,312 along with tapes of recordings between Monica Lewinsky and former White House employee Linda Tripp.313 Tripp had recorded conversations between herself and Lewinsky about Lewinsky's relationship with the President and hope of obtaining a job outside the White House. Starr presented this information to Attorney General Reno. Reno petitioned the Special Division of the United States Court of Appeals for the District of Columbia Circuit to expand the independent counsel's jurisdiction, and the Special Division issued an order on January 16, 1998, permitting the expansion of Starr's investigation into President Clinton's response to the Paula Jones case.314 Over the course of the spring and summer a grand jury investigated whether President Clinton committed perjury in his response to the Jones suit and whether he obstructed justice by encouraging others to lie about his relationship with Lewinsky.315 President Clinton appeared by video before the grand jury and testified about the Lewinsky relationship.316

Independent Counsel Starr referred his report to the House of Representatives on September 9, 1998, noting that under the independent counsel statute, his office was required to do so because President Clinton engaged in behavior that might constitute grounds for impeachment.317 The House then voted to open an impeachment investigation into President Clinton's behavior, released the Starr report publicly, and the House Judiciary Committee voted to release the tape of the President's grand jury testimony.318

Although the House Judiciary Committee had already conducted several hearings on the possibility of impeachment,319 the committee did not engage in an independent fact-finding investigation or call any live witnesses to testify about the President's conduct.320 Instead, the Judiciary Committee largely relied on the Starr report to inform the committee's own report recommending impeachment, released December 16, 1998.321 The committee report recommended impeachment of President Clinton on four counts.322 The first article alleged that President Clinton perjured himself when testifying to a criminal grand jury about his response to the Jones lawsuit and his relationship with Lewinsky.323 The second alleged that the President committed perjury during a deposition in the civil suit brought against him by Paula Jones.324 The third alleged that President Clinton obstructed justice in the suit brought against him by Jones and in the investigation by Independent Counsel Starr.325 The fourth alleged that the President abused his office by refusing to respond to certain requests for admission from Congress and making untruthful responses to Congress during the investigation into his behavior.326

On December 19, 1998, in a lame-duck session, the House voted to approve the first and third articles.327 After trial in the Senate, the President was acquitted on February 12, 1999.328 Statements of the Senators entered into the record on the impeachment reflect disagreement about what constitutes an impeachable offense for the President and whether Clinton's behavior rose to this level.329 For instance, Republican Senator Richard G. Lugar voted to convict on both articles, noting in his statement the gravity of the "presidential misconduct at issue" and arguing that the case was "not about adultery."330 Instead, it centered on the obstruction of justice that occurred when the President "lied to a federal grand jury and worked to induce others to give false testimony."331 For Senator Lugar, the President ultimately "betrayed [the] trust" of the nation through his actions and should be removed from office.332 In contrast, Republican Senator Olympia Snowe voted to acquit on both articles. In her statement, she admonished the President's "lowly conduct," but concluded there was "insufficient evidence of the requisite untruth and the requisite intent" to establish perjury with regard to the concealment of his relationship with a subordinate; and the perjury charges regarding his relationship with a subordinate concerned statements that were largely "ruled irrelevant and inadmissible in the underlying civil case" which "undermine[d] [their] materiality."333 She also stated that she thought one of the allegations in the second impeachment article had been proven—the President's attempt to influence the testimony of his personal assistant—but that the proper remedy for this was a criminal prosecution.334 Indeed, a number of Senators indicated that they did not consider the President's behavior to constitute an impeachable offense because the President's conduct was not of a distinctly public nature.335 For instance, Democratic Senator Byron L. Dorgan voted to acquit on both articles.336 He described Clinton's behavior as "reprehensible," but concluded that it did not constitute "a grave danger to the nation."337

The significance of the Clinton impeachment experience to informing the understanding of what constitutes an impeachable offense is thus open to debate. One might point to the impeachment articles recommended by the House Judiciary Committee, but not adopted by the full House, as concerning conduct insufficient to establish an impeachable offense. Specifically, the House declined to impeach President Clinton for his alleged perjury in a civil suit against him as well as for alleged untruthful statements made in response to congressional requests.338 Likewise, some scholars have pointed to the acquittal in the Senate of both impeachment articles brought by the House as evidence that the Clinton impeachment articles lacked merit or were adopted on purely partisan grounds.339 The statements of some Senators mentioned above, reasoning that Clinton's conduct did not qualify as an impeachable offense, may support arguments that impeachment is not an appropriate tool to address at least some sphere of conduct by a President not directly tied to his official duties.340 Even so, the failure to convict President Clinton might instead simply reflect the failure of the House Managers to prove their case,341 or simply bare political calculation by some Senators.342 Ultimately, the lessons of the Clinton impeachment experience will be revealed in the future practice of Congress when assessing whether similar conduct is impeachable if committed by future Presidents.

Contemporary Judicial Impeachments

Congress has impeached federal judges with comparatively greater frequency in recent decades, and some of these impeachments appear to augur important consequences for the practice in the future. In particular, within three years in the 1980s the House voted to impeach three federal judges, each occurring after a criminal prosecution of the judge. One impeached federal judge was not barred from future office and later was elected to serve in the House of Representatives, the body that had earlier impeached him.343 Another judge challenged the adequacy of his impeachment trial in a case that ultimately reached the Supreme Court, which ruled that the case was nonjusticiable.344

The House of Representatives impeached federal district judge Harry E. Claiborne in 1986, following his criminal conviction and imprisonment for providing false statements on his tax returns.345 Despite his incarceration, Judge Claiborne did not resign his seat and continued to collect his judicial salary.346 The House unanimously voted in favor of four articles of impeachment against him.347 The first two articles against Judge Claiborne simply laid out the underlying behavior that had led to his criminal prosecution.348 The third article "rest[ed] entirely on the conviction itself" and stood for the principle that "by conviction alone he is guilty of . . . 'high crimes' in office."349 The fourth alleged that Judge Claiborne's actions brought the "judiciary into disrepute, thereby undermining public confidence in the integrity and impartiality of the administration of justice" which amounted to a "misdemeanor."350

The Senate impeachment trial of Judge Claiborne was the first in which that body used a committee to take evidence. Rather than conducting a full trial with the entire Senate, the committee took testimony, received evidence, and voted on pretrial motions regarding evidence and discovery.351 The committee then reported a transcript of the proceedings to the full Senate, without recommending whether impeachment was warranted.352 The Senate voted to convict Judge Claiborne on the first, second, and fourth articles.353

In 1988, the House impeached a federal district judge who had been indicted for a criminal offense but was acquitted. Judge Alcee L. Hastings was acquitted in a criminal trial where he was accused of conspiracy and obstruction of justice for soliciting a bribe in return for reducing the sentences of two felons.354 After his acquittal, a judicial committee investigated the case and concluded that Judge Hastings's behavior might merit impeachment. The Judicial Conference (a national entity composed of federal judges that reviews investigations of judges and may refer recommendations to Congress) eventually referred the matter to the House of Representatives, noting that impeachment might be warranted.355 The House of Representatives approved seventeen impeachment articles against Judge Hastings, including for perjury, bribery, and conspiracy.356

Judge Hastings objected to the impeachment proceedings as "double jeopardy" because he had already been acquitted in a previous criminal proceeding.357 The Senate, however, rejected his motion to dismiss the articles against him.358 The Senate again used a trial committee to receive evidence. That body voted to convict and remove Judge Hastings on eight articles, but did not vote to disqualify him from holding future office.359 Judge Hastings was later elected to the House of Representatives.360

Before the trial of Judge Hastings even began in the Senate, the House impeached Judge Walter L. Nixon. Judge Nixon was convicted in a criminal trial of perjury to a grand jury and imprisoned.361 Following an investigation by the House Judiciary Committee's Subcommittee on Civil and Constitutional Rights, the Judiciary Committee reported a resolution to the full House recommending impeachment on three articles.362 The full House approved three articles of impeachment, the first two involving lying to a grand jury and the last for undermining the integrity of and bringing disrepute on the federal judicial system.363 The Senate convicted Judge Nixon on the first two articles but acquitted him on the third.364

Judge Nixon challenged the Senate's use of a committee to receive evidence and conduct hearings. He sued in federal court arguing that the use of a committee, rather than the full Senate, to take evidence violated the Constitution's provision that the Senate "try" all impeachments.365 The Supreme Court ultimately rejected his challenge in Nixon v. United States, ruling that the issue was a nonjusticiable political question because the Constitution grants the power to try impeachments "in the Senate and nowhere else"; and the word "try" "lacks sufficient precision to afford any judicially manageable standard of review of the Senate's actions."366  As a result of this decision, impeachment proceedings appear largely immune from judicial review.367

Two judges have been impeached in the twenty-first century. As with the three impeachments of judges in the 1980s, the first followed a criminal indictment. District Judge Samuel B. Kent pleaded guilty to obstruction of justice for lying to a judicial investigation into alleged sexual misconduct and was sentenced to thirty-three months in prison.368 The House impeached Judge Kent for sexually assaulting two court employees, obstructing the judicial investigation of his behavior, and making false and misleading statements to agents of the Federal Bureau of Investigation about the activity.369 Judge Kent resigned his office before a Senate trial.370 The Senate declined to conduct a trial following his resignation.

Although the four previous impeachments of federal judges followed criminal proceedings, the most recent impeachment did not.371 In 2010, Judge G. Thomas Porteous Jr. was impeached for participating in a corrupt financial relationship with attorneys in a case before him, and engaging in a corrupt relationship with bail bondsmen whereby he received things of value in return for helping the bondsman develop corrupt relationships with state court judges.372 Judge Porteous was the first individual impeached by the House373 and convicted by the Senate based in part on conduct occurring before he began his tenure in federal office. The first and second articles of impeachment each alleged misconduct by Judge Porteous during both his state and federal judgeships.374 The fourth alleged that Judge Porteous made false statements to the Senate and FBI in connection with his nomination and confirmation to the U.S. District Court for the Eastern District of Louisiana.375

Judge Porteous's filings in answer to the articles of impeachment argued that conduct occurring before he was appointed to the federal bench cannot constitute impeachable behavior.376 The House Managers' replication, or reply to this argument, argued that Porteous's contention had no basis in the Constitution.377 On December 8, 2010, he was convicted on all four articles, removed from office, and disqualified from holding future federal offices.378 The first article, which included conduct occurring before he was a federal judge, was affirmed 96-0.379 The second article, approved 90-6, alleged that he lied to the Senate in his confirmation hearing to be a federal judge.380 A number of Senators explicitly adopted the reasoning supplied by expert witness testimony before the House that the crucial issue over the appropriateness of impeachment was not the timing of the misconduct, but "whether Judge Porteous committed such misconduct and whether such misconduct demonstrates the lack of integrity and judgment that are required in order for him to continue to function" in office.381

Senator Claire McCaskill explained in her statement entered in the Congressional Record that Judge Porteous's argument for an "absolute, categorical rule that would preclude impeachment and removal for any pre-federal conduct" should be rejected.382 "That should not be the rule," she noted, "any more than allowing impeachment for any pre-federal conduct that is entirely unrelated to the federal office."383 Senator Patrick Leahy agreed, noting that he "reject[ed] any notion of impeachment immunity [for pre-federal behavior] if misconduct was hidden, or otherwise went undiscovered during the confirmation process, and it is relevant to a judge's ability to serve as an impartial arbiter."384

Recurring Questions About Impeachment

Who Counts as an Impeachable Officer?

The Constitution explicitly makes "[t]he President, Vice President and all civil Officers of the United States" subject to impeachment and removal.385 Which officials are considered "civil Officers of the United States" for purposes of impeachment is a significant constitutional question that remains partly unresolved. Based on both the constitutional text and historical precedent, federal judges386 and Cabinet-level officials387 are "civil Officers" subject to impeachment, while military officers,388 state and local officials,389 purely private individuals,390 and Members of Congress391 likely are not.

A question that neither the Constitution nor historical practice has answered is whether Congress may impeach and remove lower-level, non-Cabinet executive branch officials. The Constitution does not define "civil Officers of the United States." Nor do the debates at the Constitutional Convention provide significant evidence of which individuals (beyond the President and Vice President) the Framers intended to be impeachable.392 Impeachment precedents in both the House and Senate are of equally limited utility with respect to subordinate executive officials (i.e., executive branch officials other than the President and Vice President). In all of American history, only one such official has been impeached: Secretary of War William Belknap. Thus, while it seems that executive officials of the highest levels have been viewed as "civil Officers," historical precedent provides no examples of the impeachment power being used against lower-level executive officials.393 One must therefore look to other sources for aid in determining precisely how far down the federal bureaucracy the impeachment power might reach.

The general purposes of impeachment may assist in interpreting the proper scope of "civil Officers of the United States." The congressional power of impeachment constitutes an important aspect of the various checks and balances built into the Constitution to preserve the separation of powers. It is a tool, entrusted to the House and Senate alone, to remove government officials in the other branches of government, who either abuse their power or engage in conduct that warrants their dismissal from an office of public trust. At least one commentator has suggested that the Framers recognized, particularly for executive branch officials, that there would be times when it may not be in the President's interest to remove a "favorite" from office, even when that individual has violated the public trust.394 As such, the Framers "dwelt repeatedly on the need of power to oust corrupt or oppressive ministers whom the President might seek to shelter."395 If the impeachment power were meant to ensure that Congress has the ability to impeach and remove corrupt officials that the President was unwilling to dismiss, it would seem arguable that the power should extend to officers exercising a degree of authority, the abuse of which would harm the separation of powers and good government.

The writings of early constitutional commentators also arguably suggest a broad interpretation of "civil Officers of the United States." Joseph Story addressed the reach of the impeachment power in his influential Commentaries on the Constitution, asserting that "all officers of the United states [] who hold their appointments under the national government, whether their duties are executive or judicial, in the highest or in the lowest departments of the government, with the exception of officers in the army and navy, are properly civil officers within the meaning of the constitution, and liable to impeachment."396 Similarly, William Rawle reasoned that "civil Officers" included "[a]ll executive and judicial officers, from the President downwards, from the judges of the Supreme Court to those of the most inferior tribunals. . . ."397 Consistent with the text of the Constitution, these early interpretations suggest the impeachment power was arguably intended to extend to "all" executive officers, and not just Cabinet-level officials and other executive officials at the highest levels.

The meaning of "officer of the United States" under the impeachment provisions may be informed by other provisions of the Constitution that use the same phrase. Applying this contextual approach, the most thorough, and perhaps most helpful, judicial elucidation of the definition of "Officers of the United States" comes in the Constitution's Appointments Clause.398 Indeed, that provision, which establishes the methods by which "Officers of the United States" may be appointed, has generally been viewed as a useful guidepost in establishing the definition of "civil Officers" for purposes of impeachment.399

The Appointments Clause provides that the President

shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.400

In interpreting the Appointments Clause, the Court has distinguished "Officers of the United States," whose appointment is subject to the requirements of the Clause, and non-officers, also known as employees, whose appointment is not.401 The amount of authority that an individual exercises will generally determine his classification as either an officer or employee. As established in Buckley v. Valeo, an officer is "any appointee exercising significant authority pursuant to the laws of the United States," while employees are viewed as "lesser functionaries subordinate to the officers of the United States," who do not exercise "significant authority."402

The Supreme Court has further subdivided "officers" into two categories: principal officers, who may be appointed only by the President with the advice and consent of the Senate; and inferior officers, whose appointment Congress may vest "in the President alone, in the Courts of Law, or in the Heads of Departments."403 The Court has acknowledged that its "cases have not set forth an exclusive criterion for distinguishing between principal and inferior officers for Appointments Clause purposes."404 The clearest statement of the proper standard to be applied in differentiating between the two types of officers appears to have been made in Edmond v. United States405  when the Court  noted that "[g]enerally speaking, the term 'inferior officer' connotes a relationship with some higher ranking officer or officers below the President . . . [and] whose work is directed and supervised at some level by others who were appointed by presidential nomination with the advice and consent of the Senate."406  Thus, in analyzing whether one may be properly characterized as either an inferior or a principal officer, the Court's decisions appear to focus on the extent of the officer's discretion to make autonomous policy choices and the authority of other officials to supervise and to remove the officer.

Using the principles established in the Court's Appointments Clause jurisprudence to interpret the scope of "civil Officers" for purposes of impeachment, it would appear that employees, as non-officers, would not be subject to impeachment. Thus, lesser functionaries—such as federal employees who belong to the civil service, do not exercise "significant authority," and are not appointed by the President or an agency head—would not be subject to impeachment. At the opposite end of the spectrum, it would seem that any official who qualifies as a principal officer, including a head of an agency such as a Secretary, Administrator, or Commissioner, would be impeachable.

The remaining question is whether inferior officers, or those officers who exercise significant authority under the supervision of a principal officer, are subject to impeachment and removal. As noted above, an argument can be made from the text and purpose of the impeachment clauses, as well as early constitutional interpretations, that the impeachment power was intended to extend to "all" officers of the United States, and not just those in the highest levels of government. Any official exercising "significant authority," including both principal and inferior officers, would therefore qualify as a "civil Officer" subject to impeachment. This view would permit Congress to impeach and remove any executive branch "officer," including many deputy political appointees and certain administrative judges.407

There is some historical evidence, however, to suggest that inferior officers were not meant to be subject to impeachment.408 For example, a delegate at the North Carolina ratifying convention asserted that "[i]t appears to me . . . the most horrid ignorance to suppose that every officer, however trifling his office, is to be impeached for every petty offense . . . I hope every gentleman . . . must see plainly that impeachments cannot extend to inferior officers of the United States."409 Additionally, Governeur Morris, member of the Pennsylvania delegation to the Constitutional Convention, arguably implied that inferior officers would not be subject to impeachment in stating that "certain great officers of State; a minister of finance, of war, of foreign affairs, etc. . . . will be amenable by impeachment to the public justice."410

Despite this ongoing debate, the authority to resolve any ambiguity in the scope of "civil Officers" for purposes of impeachment lays initially with the House, in adopting articles of impeachment, and then with the Senate, in trying the officer.411

Is Impeachment Limited to Criminal Acts?

The Constitution describes the grounds of impeachment as "Treason, Bribery, or other high Crimes and Misdemeanors."412 As discussed above, the meaning of "high Crimes and Misdemeanors" is not defined in the Constitution or in statute.413

Some have argued that only criminal acts are impeachable offenses under the U.S. Constitution; impeachment is therefore inappropriate for noncriminal activity.414 In support of this assertion, one might note that the debate on impeachable offenses during the Constitutional Convention in 1787 shows that criminal conduct was encompassed in the "high crimes and misdemeanors" standard.415

As noted above,416 the notion that only criminal conduct can constitute sufficient grounds for impeachment does not, however, track historical practice.417 A variety of congressional materials support the notion that impeachment applies to certain noncriminal misconduct. For example, House committee reports on potential grounds for impeachment have described the history of English impeachment as including noncriminal conduct and noted that this tradition was adopted by the Framers.418 In accordance with the understanding of "high" offenses in the English tradition, impeachable offenses under this view are "constitutional wrongs that subvert the structure of government, or undermine the integrity of office and even the Constitution itself."419 "[O]ther high crimes and misdemeanor[s]" are not limited to indictable offenses, but apply to "serious violations of the public trust."420 Congressional materials take the view that "'Misdemeanor' . . . does not mean a minor criminal offense as the term is generally employed in the criminal law," but refers instead to the behavior of public officials.421 "[H]igh Crimes and Misdemeanors" may thus be characterized as "misconduct that damages the state and the operations of governmental institutions."422

According to congressional materials, the purposes underlying the impeachment process also reflect that noncriminal activity may constitute sufficient grounds for impeachment.423 The purpose of impeachment is not to inflict personal punishment for criminal activity. In fact, the Constitution explicitly makes clear that impeached individuals are not immunized from criminal liability once they are impeached for particular activity.424 Instead, impeachment is a "remedial" tool; it serves to effectively "maintain constitutional government" by removing individuals unfit for office.425 Grounds for impeachment include abuse of the particular powers of government office or a violation of the "public trust"426—conduct that is unlikely to be barred by statute.427

Congressional practice also supports this position. Many impeachments approved by the House of Representatives have included conduct that did not involve criminal activity.428 For example, in 1803, Judge John Pickering was impeached and convicted for, among other things, appearing on the bench "in a state of total intoxication."429 In 1912, Judge Robert W. Archbald was impeached and convicted for abusing his position as a judge by inducing parties before him to enter financial transactions with him.430 In 1936, Judge Halstead Ritter was impeached and convicted for conduct that "br[ought] his court into scandal and disrepute, to the prejudice of said court and public confidence in the administration of justice . . . and to the prejudice of public respect for and confidence in the Federal judiciary."431 And a number of judges were impeached for misusing their position for personal profit.432

Are the Standards for Impeachable Offenses the Same for Judges and Executive Branch Officials?

Some have suggested that the standard for impeaching a federal judge differs from an executive branch official.433 While Article II, Section 1, of the Constitution specifies the grounds for the impeachment of civil officers as "Treason, Bribery, or other high Crimes and Misdemeanors," Article III, Section 1, provides that federal judges "hold their Offices during good Behaviour."434 One argument posits that these clauses should be read in conjunction, meaning that judges can be impeached and removed from office if they fail to exhibit good behavior or if they are guilty of "treason, bribery, or other high Crimes and Misdemeanors."435

But while one might find some support for the notion that the "good behavior" clause constitutes an additional ground for impeachment in early twentieth century practice,436 the "modern view" of Congress appears to be that the phrase "good behavior" simply designates judicial tenure.437 Under this reasoning, rather than functioning as a ground for impeachment, the "good behavior" phrase simply makes clear that federal judges retain their office for life unless they are removed through a proper constitutional mechanism. For example, a 1973 discussion of impeachment grounds released by the House Judiciary Committee reviewed the history of the phrase and concluded that the "Constitutional Convention . . . quite clearly rejected" a "dual standard" for judges and civil officers.438 The next year, the House Judiciary Committee's Impeachment Inquiry asked whether the "good behavior" clause provides another ground for impeachment of judges and concluded that "[i]t does not."439 It emphasized that the House's impeachment of judges was "consistent" with impeachment of "non-judicial officers."440 Finally, the House Report on the Impeachment of President Clinton affirmed this reading of the Constitution, stating that impeachable conduct for judges mirrored impeachable conduct for other civil officers in the government.441 The "treason, bribery, and high Crimes and Misdemeanors" clause thus serves as the sole standard for impeachable conduct for both executive branch officials and federal judges.442

Still, even if the "good behavior" clause does not delineate a standard for impeachment and removal for federal judges, as a practical matter, one might argue that the range of impeachable conduct differs between judges and executive branch officials because of the differing nature of each office. For example, one might argue that a federal judge could be impeached for perjury or fraud because of the importance of trustworthiness and impartiality to the judiciary, while the same behavior might not always constitute impeachable conduct for an executive branch official. But given the varied factors at issue—including political calculations, the relative paucity of impeachments of nonjudicial officers compared to judges, and the fact that a nonjudicial officer has never been convicted by the Senate—it is uncertain if conduct meriting impeachment and conviction for a judge would fail to qualify for a nonjudicial officer.

The impeachment and acquittal of President Clinton highlights this difficulty. The House of Representatives impeached President Clinton for (1) providing perjurious and misleading testimony to a federal grand jury and (2) obstruction of justice in regards to a civil rights action against him.443 The House Judiciary Committee report that recommended articles of impeachment argued that perjury by the President was an impeachable offense, even if committed with regard to matters outside his official duties.444 The report rejected the notion that conduct such as perjury was "more detrimental when committed by judges and therefore only impeachable when committed by judges."445 The report pointed to the impeachment of Judge Claiborne, who was impeached and convicted for falsifying his income tax returns—an act which "betrayed the trust of the people of the United States and reduced confidence in the integrity and impartiality of the judiciary."446 While it is "devastating" for the judiciary when judges are perceived as dishonest, the report argued, perjury by the President is "just as devastating to our system of government."447 And, the report continued, both Judge Claiborne and Judge Nixon were impeached and convicted for perjury and false statements in matters distinct from their official duties.448 Likewise, the report concluded that President Clinton's perjurious conduct, though seemingly falling outside his official duties as President, nonetheless constituted grounds for impeachment.

In contrast, the minority views from the report opposing impeachment reasoned that "not all impeachable offenses are crimes and not all crimes are impeachable offenses."449 The minority argued that the President is not impeachable for all potential crimes, no matter how minor; impeachment is reserved for "conduct that constitutes an egregious abuse or subversion of the powers of the executive office."450 Examining the impeachment of President Andrew Johnson and the articles of impeachment drawn up for President Richard Nixon, the minority concluded that both were accused of committing "public misconduct" integral to their "official duties."451 The minority noted that the Judiciary Committee had rejected an article of impeachment against President Nixon alleging that he committed tax fraud, primarily because that "related to the President's private conduct, not to an abuse of his authority as President."452

The minority did not explicitly claim that the grounds for impeachment might be different between federal judges and executive branch officials, but its reasoning at least hints in that direction. Its rejection of nonpublic behavior as sufficient grounds for impeachment of the President—including its example of tax fraud as nonpublic behavior that does not qualify—appears to conflict with the past impeachment and conviction of federal judges on just this basis.453 One reading of the minority's position is that certain behavior might be impeachable conduct for a federal judge, but not for the President.

While two articles of impeachment were approved by the House, the Senate acquitted President Clinton on both charges.454 Even so, generating firm conclusions from this result is difficult, as there may have been varying motivations for these votes.455 One possibility is that the acquittal occurred because some Senators—though agreeing that the conduct merited impeachment—thought the House Managers failed to prove their case. Another is that certain Senators disagreed that the behavior was impeachable at all. Yet another possibility is that neither ideological stance was considered and voting was conducted solely according to political calculations.

What Is the Constitutional Definition of Bribery?

Civil officers are subject to impeachment for treason, bribery, or "other high Crimes and Misdemeanors."456 Treason is defined in the constitutional text, but bribery is not.457 As this report has discussed, Congress has substantial discretion in determining what misconduct constitutes "high Crimes and Misdemeanors" meriting impeachment and removal for government officials. Likewise, Congress could presumably look to several different sources to inform its understanding of what behavior qualifies as bribery under the Constitution.458

One source might be the current federal criminal code.459 Under federal statute, it is a criminal offense for a public official to corruptly seek or receive bribes in return for official acts.460

Another might be the understanding of the crime of bribery at the nation's Founding. At the time of the Constitutional Convention, bribery was a common law crime,461 although its precise scope is somewhat difficult to determine. According to Blackstone, it included situations where a judge, or other person involved in the administration of justice, took "any undue reward to influence his behavior in office."462 Though the scope of the crime of bribery was initially narrow,463 it appears to have expanded to include giving as well as receiving bribes, as well as attempted bribery in certain situations.464 Some commentators assert that, at the time of the Founding, the English and American common law definition of bribery had developed to apply not just to judges, but also to executive officers.465

No matter the precise scope of bribery in the common law courts, in Parliamentary practice466 it was understood to constitute an impeachable offense in England at the time of the nation's Founding.467 In 1624, the House of Commons impeached the Lord Treasurer (one of the King's ministers) for bribery.468

Actual debate on the meaning of bribery at the Constitutional Convention was limited. As mentioned above, while discussing presidential impeachment, Gouverneur Morris asserted that the President should be subject to the impeachment process because he might "be bribed by a greater interest to betray his trust," noting the example of Charles II receiving a bribe from Louis XIV.469 

The First Congress enacted a federal bribery statute for customs officers, which provided that those officers convicted of taking or receiving a bribe be fined and barred from holding office in the future, while the payer of a bribe would be fined as well.470 The same Congress passed another bribery statute that applied to anyone who "directly or indirectly, give[s] any sum or sums of money, or any other bribe, present or reward, or any promise, contract, obligation or security, for the payment or delivery of any money, present or reward, or any other thing to obtain or procure the opinion, judgment or decree of any judge or judges of the United States" as well as the judge who accepted the bribe.471 Other officers of the United States were added to the federal statute's provisions in 1853.472 And the states passed their own laws about the time of the Constitution's drafting that prohibited bribery and the closely related crime of extortion473 by state officers and judges.474

A number of impeachments in the United States have charged individuals with misconduct that was viewed as bribery. In most of those instances, however, the specific articles of impeachment were framed as "high crimes and misdemeanors" or an "impeachable offense."475 For instance, the House of Representatives approved articles of impeachment against then-Judge Hastings, including one for the "impeachable offense" of participating in a "corrupt conspiracy to obtain $150,000 from defendants [in a case before him] in return for the imposition of [lighter] sentences."476 Although the article did not mention bribery, the Judiciary Committee report analyzing the article described Judge Hastings as participating in a "bribery conspiracy" or a "bribery scheme."477 The Senate convicted Hastings on this article.478 Likewise, the first article of impeachment against Judge Porteous charged him with "solicit[ing] and accept[ing] things of value" from attorneys without disclosure and ruling in those clients favor.479 The second charged him with "solicit[ing] and accept[ing] things of value . . . for his personal use and benefit, while at the same time taking official actions that benefitted" a bail bondman and his sister.480 Neither article explicitly referenced bribery, but much like the Hastings impeachment, the Judiciary Committee report analyzing the articles alleged that Judge Porteous had participated in a "bribery scheme."481

In sum, the Framers provided that bribery was an impeachable offense for the President, Vice President, and other civil officers. At the time of the Constitution's drafting, bribery was a common law crime whose scope had expanded from its earlier roots. And Parliament had impeached ministers of the Crown for bribery.482 But the Framers did not adopt a formal definition of bribery in the Constitution, and the debates at the Constitutional Convention and during ratification do not clearly indicate the intended meaning of bribery for impeachment purposes.483 In any case, the practice of impeachment in the United States has tended to envelop charges of bribery within the broader standard of "other high Crimes and Misdemeanors."484

Impeachment for Behavior Prior to Assuming Office

Most impeachments have concerned behavior occurring while an individual is in a federal office. But some have addressed, at least in part, conduct before individuals assumed their positions. For example, in 1912, a resolution485 impeaching Judge Robert W. Archbald and setting forth thirteen articles of impeachment was reported out of the House Judiciary Committee and agreed to by the House.486 The Senate convicted Judge Archbald in January the next year. At the time that Judge Archbald was impeached by the House and tried by the Senate in the 62nd Congress, he was U.S. Circuit Judge for the Third Circuit and a designated judge of the U.S. Commerce Court. The articles of impeachment brought against him alleged misconduct in those positions as well as in his previous position as U.S. District Court Judge of the Middle District of Pennsylvania.487 Judge Archbald was convicted on four articles alleging misconduct in his then-current positions as a circuit judge and Commerce Court judge, and on a fifth article that alleged misuse of his office both in his then-current positions and in his previous position as U.S. District Judge.488

While Judge Archbald was impeached and convicted in part for behavior occurring before he assumed his then-current position, that behavior occurred while he held a prior federal office. Judge G. Thomas Porteous, in contrast, is the first individual to be impeached by the House489 and convicted by the Senate based in part on conduct occurring before he began his tenure in federal office. Article II alleged misconduct beginning while Judge Porteous was a state court judge as well as misconduct while he was a federal judge.490 Article IV alleged that Judge Porteous made false statements to the Senate and FBI in connection with his nomination and confirmation to the U.S. District Court for the Eastern District of Louisiana.491 He was convicted on all four articles, removed from office, and disqualified from holding future federal offices.492

On the other hand, it does not appear that any President, Vice President, or other civil officer of the United States has been impeached by the House solely based on conduct occurring before he began his tenure in the office held at the time of the impeachment investigation, although the House has, on occasion, investigated such allegations.493

Impeachment After an Individual Leaves Office

It appears that federal officials who have resigned have still been thought to be susceptible to impeachment and a ban on holding future office.494 Secretary of War William W. Belknap resigned hours before the House impeached him,495 but the Senate still conducted a trial in which Belknap was acquitted.496 During the trial, upon objection by Belknap's counsel that the Senate lacked jurisdiction because Belknap was now a private citizen, the Senate voted in favor of jurisdiction.497

That said, the resignation of an official under investigation for impeachment often ends impeachment proceedings. For example, no impeachment vote was taken following President Richard Nixon's resignation after the House Judiciary Committee decided to report articles of impeachment to the House.498 And proceedings were ended following the resignation of Judges English,499 Delahay,500 and Kent.501

What Is the Standard of Proof in House and Senate Impeachment Proceedings?

In the judicial system, the degree of certainty with which parties must prove their allegations through the production of evidence—what is known as the burden of persuasion or the standard of proof—varies depending on the type of proceeding.502 In a criminal trial, in which a defendant risks deprivation of life and liberty, the prosecutor's burden of proof is high. Each element of the offense must be proved "beyond a reasonable doubt."503 In civil litigation between private parties, in which the potential harm to a defendant is less severe, the plaintiff's burden of proof is reduced. The allegations generally need only be proved by a "preponderance of the evidence."504 An even more generous standard is used by federal grand juries, who may issue an indictment on a finding that there is "probable cause" to believe that a crime has occurred.505 In yet other settings, an intermediate standard of "clear and convincing evidence" is used.506 This burden is somewhere below "reasonable doubt" but higher than "preponderance."

The Constitution establishes no clear standard of proof to be applied in the impeachment process. Neither has the House in its decision to impeach, nor the Senate in its decision to convict, chosen to establish (either by rule or precedent) a particular governing standard. The question has been repeatedly debated in both chambers, but ultimately individual Members have been free to use any standard they wish in deciding how to cast their respective votes. In short, when deciding questions of impeachment and removal, historical practice seems to indicate that Members need be convinced only to their own satisfaction. Moreover, even if the House or Senate chose to establish a governing standard of proof, it may be hard for such a rule to be enforced.507

Standard of Proof in the House

In the House, the debate over the standard of proof that should be applied in determining whether the evidence supports approval of articles of impeachment has generally focused on the lower end of the standards-of-proof spectrum.508

Those who have argued for the most easily satisfied probable cause standard have often analogized the House's decision to impeach to that of a grand jury's decision to indict.509 Like a grand jury, the House's role is to ascertain whether sufficient evidence exists to charge an official with an impeachable offense, not to determine guilt. That role is reserved to the Senate, which may apply a different, potentially higher standard of proof. As such, it is argued that the House should apply a similar standard to what is applied by an investigating grand jury—a standard such as preponderance of the evidence or "probable cause."510 This position was perhaps most clearly articulated during the Judiciary Committee's consideration of the impeachment of Judge Charles Swayne in 1904 by Representative Powers, who argued the following:

This House has no constitutional power to pass upon the question of the guilt or the innocent of the respondent. He is not on trial before us. We have no right to take from him the presumption of innocence which he enjoys under the law. All we have the right to do is to say whether there has been made out such probable cause of guilt as to entitle the American people to the right to have the case tried before the Senate of the United States.511

Those who have argued for the more demanding clear and convincing standard have often focused on the gravity of the impeachment process and its impact not only on the impeached official, but in the case of a presidential impeachment, on the entire executive branch. For example, during the House's consideration of articles of impeachment against President Clinton, the President's counsel asserted that the clear and convincing standard was "commensurate with the gravity of impeachment."512 "Lower standards," it was argued, "are simply not demanding enough to justify the fateful step of an impeachment trial."513

The House Judiciary Committee's report issued in connection with its approval of articles of impeachment against President Nixon displays the House's historical reluctance to impose any formalized burden of proof on Members. In describing the articles, the report noted that the committee had found "clear and convincing evidence" of the individual impeachable offenses, but did not explicitly contend that such a finding was required, or that "clear and convincing" should represent the governing standard of proof in House impeachments.514 The dissenting Members took a different approach, arguing that they were persuaded that the applicable standard for proof in House impeachments "must be no less rigorous than proof by 'clear and convincing evidence.'"515 Even so, the minority not only acknowledged that the House has never sought to "fix by rule" an applicable standard of proof, but also explicitly stated that they would not "advocate such a rule."516 "The question," the minority concluded, "is properly left to the discretion of individual Members."517

Standard of Proof in the Senate

Much like Members of the House, Senators are not bound by any specific burden of proof in the trial of an impeached official. Counsel for the impeached official have generally argued that individual Senators should adopt the most demanding standard of "beyond a reasonable doubt," while the House Managers have generally urged a lower standard.518

The Constitution's use of words like "try" and "convicted" could be read to suggest an intent that the Senate adopt a criminal-like standard in impeachment trials.519 Counsel for President Clinton argued this position, at least with respect to presidential impeachments, asserting that the Constitution's phrasing "strongly suggests that an impeachment trial is akin to a criminal proceeding and that the beyond-a-reasonable-doubt standard of criminal proceedings should be used."520 House Managers, on the other hand, have generally argued that use of the "beyond reasonable doubt" standard is inappropriate. They have noted that "an impeachment trial is not a criminal trial," nor are the consequences of a conviction—which are limited to removal from office and possible disqualification from holding future federal office—criminal in nature.521

The Senate's approach of ensuring that its Members retain the ability to make individualized decisions on the standard of proof necessary for conviction was perhaps best exhibited during the impeachment trial of Judge Claiborne. There, counsel for Judge Claiborne submitted a motion to establish "beyond a reasonable doubt" as the applicable standard of proof in the trial.522 The House Managers disagreed, arguing that standard was inappropriate, and that setting any standards would prevent individual members from exercising their own personal judgment.523 Judge Claiborne's motion was ultimately rejected by the Presiding Officer, who held that the standard of proof to be applied was left to the discretion of each individual Senator.524

This approach was affirmed in the Senate's most recent statement on the standard of proof in a Senate trial. During Judge Porteous's trial, the Senate trial committee referenced the resolution of the Claiborne motion, noting that the Senate had "declin[ed] to establish an obligatory standard."525 Accordingly, the committee report concluded that "Each Senator may, therefore, use the standard of proof that he or she feels is appropriate."526

As such, rather than impose a specific standard of proof on its members, both the House and Senate have sought to ensure that individual Members remain free to make their own determinations, guided by their individual conscience and judgment, and their oath to do "impartial justice."527

What Are the Applicable Evidentiary Rules and Standards in a Senate Impeachment Trial?

Like most aspects of the Senate impeachment trial, the body's approach to evidentiary questions is unique. The Senate has not bound itself to any specific controlling set of evidentiary rules. Instead, the admissibility of evidence is primarily based on Senate precedent, with objections first ruled on by the Presiding Officer, but ultimately settled by a majority vote of the Senate.528

The present Senate Impeachment Rules provide a basic procedural framework for how evidentiary questions are to be handled. Under the Rules, objections to the admissibility of evidence "may be made by the parties or their counsel."529 Those objections are directed to the Presiding Officer who "may rule on all questions of evidence."530 That ruling is given effect unless challenged by an individual Senator. At that point, the Rules provide that the question be "submitted to the Senate for decision without debate."531

The Rules set the process by which evidentiary questions are to be decided, but provide only the most basic guidance on the substantive standards to be applied by either the Presiding Officer or individual Senators in making such decisions. The Rules state only that the Presiding Officer's authority to rule on questions of evidence includes, but is not limited to, "questions of relevancy, materiality, and redundancy of evidence and incidental questions."532 Similarly, the Senate reserves the right to "determine competency, relevancy, and materiality."533 The Rules therefore suggest only that evidence should meet basic relevancy requirements.

To the extent there are additional substantive standards for either the Presiding Officer or individual Senators to apply in making evidentiary determinations, they appear to derive primarily from Senate precedent. Evaluating and understanding those precedents, however, is difficult because evidentiary questions submitted to the Senate are generally made with no debate. As such, the historical record of Senate deliberations on evidentiary questions typically includes the final disposition of the question and perhaps only limited evidence of the particular reasoning that led to the Senate's decision.534

Given the quasi-judicial aspects of the Senate trial, the parties have often used judicial evidentiary standards, including the Federal Rules of Evidence, to support their motions to either allow or exclude evidence. The Senate has generally been receptive to this approach and in fact arguably supported some adherence to judicial rules of evidence.535 But more recent trials have made clear that the Senate is "not bound by the Federal Rules of Evidence, although those rules may provide some guidance. . . ."536 Indeed, it has been argued that the Federal Rules of Evidence, which were designed to protect jurors from prejudicial evidence and to help them judge evidence, have little if any place in a Senate impeachment trial, where each individual Senator must weigh all relevant evidence as he or she deems fit.537 This approach is consistent with Chief Justice Rehnquist's ruling during the Clinton impeachment trial that the Senators should not be referred to as "jurors" because in an impeachment trial "the Senate is not simply a jury. It is a court. . . ."538 Accordingly, while judicial principles may guide the Senate, the body primarily "determine[s] the admissibility of evidence by looking to Senate precedents rather than court decisions. A Senate vote is the ultimate authority for determining the admissibility of evidence."539

In the end, viewing House and Senate impeachment proceedings through the lens of established judicial constructs—including rules of procedure, evidence, and standards of proof—should be undertaken with caution. The impeachment process does not fit into existing judicial molds of either a criminal or civil proceeding. Indeed, it is not necessarily a judicial proceeding at all. It is instead an exceptional proceeding defined by its distinctive combination of judicial and legislative characteristics that has historically required a unique approach to procedural and evidentiary questions.540

Are Impeachment Proceedings Subject to Judicial Review?

Impeachment proceedings have been challenged in federal court on a number of occasions. Perhaps most significantly, the Supreme Court has ruled that a challenge to the Senate's use of a trial committee to take evidence posed a nonjusticiable political question.541 In Nixon v. United States, Judge Walter L. Nixon had been convicted in a criminal trial on two counts of making false statements before a grand jury and was sent to prison.542 He refused, however, to resign and continued to receive his salary as a judge while in prison. The House of Representatives adopted articles of impeachment against the judge and presented the Senate with the articles.543 The Senate invoked Impeachment Rule XI, a Senate procedural rule which permits a committee to take evidence and testimony. After the committee completed its proceedings, it presented the full Senate with a transcript and report. Both sides presented briefs to the full Senate and delivered arguments, and the Senate then voted to convict and remove him from office.544 The judge then brought a suit arguing that the use of a committee to take evidence violated the Constitution's provision that the Senate "try" all impeachments.545

The Supreme Court noted that the Constitution grants "the sole Power"546 to try impeachments "in the Senate and nowhere else";547 and the word "try" "lacks sufficient precision to afford any judicially manageable standard of review of the Senate's actions."548 This constitutional grant of sole authority, the Court reasoned, meant that the "Senate alone shall have authority to determine whether an individual should be acquitted or convicted."549 In addition, because impeachment functions as the "only check on the Judicial Branch by the Legislature,"550 the Court noted the important separation of powers concerns that would be implicated if the "final reviewing authority with respect to impeachments [was placed] in the hands of the same body that the impeachment process is meant to regulate."551 Further, the Court explained that certain prudential considerations—"the lack of finality and the difficulty of fashioning relief"—weighed against adjudication of the case.552 Judicial review of impeachments could create considerable political uncertainty, if, for example, an impeached President sued for judicial review.553

The Court in Nixon was careful to distinguish the situation from Powell v. McCormack, a case also involving congressional procedure where the Court declined to apply the political question doctrine.554 That case involved a challenge brought by a Member-elect of the House of Representatives, who had been excluded from his seat pursuant to a House Resolution.555 The precise issue in Powell was whether the judiciary could review a congressional decision that the plaintiff was "unqualified" to take his seat.556 That determination had turned, the Court explained, "on whether the Constitution committed authority to the House to judge its Members' qualifications, and if so, the extent of that commitment."557 The Court noted that while Article I, Section 5, does provide that Congress shall determine the qualifications of its Members,558 Article I, Section 2, delineates the three requirements for House membership—Representatives must be at least twenty-five years old, have been U.S. citizens for at least seven years, and inhabit the states they represent.559 Therefore, the Powell Court concluded, the House's claim that it possessed unreviewable authority to determine the qualifications of its Members "was defeated by . . . this separate provision specifying the only qualifications which might be imposed for House membership."560 In other words, finding that the House had unreviewable authority to decide its Members' qualifications would violate another provision of the Constitution. The Court therefore concluded in Powell that whether the three requirements in the Constitution were satisfied was textually committed to the House, "but the decision as to what these qualifications consisted of was not."561 Applying the logic of Powell to the case at hand, the Nixon Court noted that here, in contrast, leaving the interpretation of the word "try" with the Senate did not violate any "separate provision" of the Constitution.562

In addition, several other aspects of the impeachment process have been challenged. Judge G. Thomas Porteous sued seeking to bar counsel for the Impeachment Task Force of the House Judiciary Committee from using sworn testimony the judge had provided under a grant of immunity.563 The impeachment proceedings were started after a judicial investigation of Judge Porteous for alleged corruption on the bench. During that investigation, Judge Porteous testified under oath to the Special Investigatory Committee under an order granting him immunity from that information being used against him in a criminal case.564 Before the U.S. District Court for the District of Columbia, Judge Porteous argued that the use of his immunized testimony during an impeachment proceeding violated his Fifth Amendment right not to be compelled to serve as a witness against himself.565 The court rejected his challenge, reasoning that because the use of the testimony for an impeachment proceeding fell within the legislative sphere, the Speech or Debate Clause prevented the court from ordering the committee staff members to refrain from using the testimony.566

Similarly, Judge Alcee L. Hastings sought to prevent the House Judiciary Committee from obtaining the records of a grand jury inquiry during the committee's impeachment investigation.567 Prior to the impeachment proceedings, although ultimately acquitted, Judge Hastings had been indicted by a federal grand jury for a conspiracy to commit bribery.568 Judge Hastings's argument was grounded in the separation of powers: he claimed that permitting disclosure of grand jury records for an impeachment investigation risked improperly allowing the executive and judicial branches to participate in the impeachment process—a tool reserved for the legislature.569 The U.S. Court of Appeals for the Eleventh Circuit, however, rejected this "absolutist" concept of the separation of powers and held that "a merely generalized assertion of secrecy in grand jury materials must yield to a demonstrated, specific need for evidence in a pending impeachment investigation."570

The U.S. District Court for the District of Columbia initially threw out Judge Hastings's Senate impeachment conviction, because the Senate had tried his impeachment before a committee rather than the full Senate.571 The decision was vacated on appeal and remanded for reconsideration under Nixon v. United States.572 The district court then dismissed the suit because it presented a nonjusticiable political question.573

Conclusion

Influenced by both English and colonial practice, the Framers of the Constitution crafted an Americanized impeachment remedy that ultimately holds government officers accountable for political offenses, or misdeeds committed by public officials against the state. The meaning of the Constitution's impeachment provisions has been worked out over time, informed by the historical practices of the House and Senate in pursuing impeachment for the misconduct of government officers. Impeachment is also generally immune from judicial review, meaning that Congress has substantial discretion in how it structures impeachment proceedings.

The Constitution does not delineate the range of misconduct that qualifies as "high Crimes and Misdemeanors," perhaps because the scope of possible offenses by government officers is impossible to delineate in advance. The history of impeachment in the United States shows that the remedy has generally applied against government officers for abuses of power, corruption, and conduct determined incompatible with an individual's office, but does not extend to strictly political or policy disagreements.





Table 1. Impeachments in the United States













	Name

	Office

	House Action and Summary of Charge

	Date of Final

Senate Action

	Result




	Blount, William

	U.S. Senator from Tennessee

	Impeached July 7, 1797, on charges of conspiring to assist in the United Kingdom's attempt to seize Spanish-controlled territories in modern-day Florida and Louisiana

	January 11, 1799

	Charges dismissed for want of jurisdiction; Blount had been expelled from the U.S. Senate before his trial




	Pickering, John

	Judge, U.S. district court, District of New Hampshire

	Impeached March 2, 1803, on charges of intoxication on the bench, refusing to follow legal precedents, and blasphemy

	March 12, 1804

	Guilty; removed from office




	Chase, Samuel

	Associate Justice, U.S. Supreme Court

	Impeached March 12, 1804, on charges of arbitrary and oppressive conduct of trials

	March 1, 1805

	Not guilty; acquitted




	Peck, James H.

	Judge, U.S. district court, Western District of Tennessee

	Impeached April 24, 1830, on charges of abuse of the contempt power

	January 31, 1831

	Not guilty; acquitted




	Humphreys, West H.

	Judge, U.S. district court, Western District of Tennessee

	Impeached May 6, 1862, on charges of joining the Confederate government and abandoning his position

	June 26, 1862

	Guilty; removed from office and disqualified from future office




	Johnson, Andrew

	President of the United States

	Impeached February 24, 1868, on charges of violating the Tenure of Office Act by removing Secretary of War Edwin Stanton from office

	May 16, 1868

(acquittal on art. 11)

May 26, 1868

(acquittal on arts. 2 and 3)

	Not guilty; acquitted




	Delahay, Mark H.

	Judge, U.S. district court, District of Kansas

	Impeached February 28, 1873, on charges of intoxication on the bench

	No Senate action taken due to Delahay's resignation on December 12, 1873

	Resigned prior to trial




	Belknap, William W.

	U.S. Secretary of War

	Impeached March 2, 1876, on charges of criminal disregard for his office and accepting payments in exchange for making official appointments

	August 1, 1876

	Not guilty; acquitted, resigned before trial




	Swayne, Charles

	Judge, U.S. district court, Northern District of Florida

	Impeached December 13, 1904, on charges of abuse of contempt power and other misuses of office

	February 27, 1905

	Resigned before trial; acquitted




	Archbald, Robert W.

	Associate judge, U.S. Commerce Court

	Impeached July 11, 1912, on charges of improper business relationship with litigants

	January 13, 1913

	Guilty; removed from office and disqualified from future office




	English, George W.

	Judge, U.S. district court, Eastern District of Illinois

	Impeached April 1, 1926, on charges of abuse of judicial power

	December 13, 1926

	Resigned November 4, 1926; proceedings dismissed December 13, 1926




	Louderback, Harold

	Judge, U.S. district court, Northern District of California

	Impeached February 24, 1933, on charges of favoritism in the appointment of bankruptcy receivers

	May 24, 1933

	Not guilty; acquitted




	Ritter, Halsted L.

	Judge, U.S. district court, Southern District of Florida

	Impeached March 2, 1936, on charges of favoritism in the appointment of bankruptcy receivers and practicing law as a sitting judge

	April 17, 1936

	Guilty; removed from office




	Claiborne, Harry E.

	Judge, U.S. district court, District of Nevada

	Impeached July 22, 1986, on charges of income tax evasion

	October 9, 1986

	Guilty; removed from office




	Hastings, Alcee L.

	Judge, U.S. district court, Southern District of Florida

	Impeached August 3, 1988, on charges of perjury and conspiring to solicit a bribe

	October 20, 1989

	Guilty; removed from office




	Nixon, Walter L.

	Judge, U.S. district court, Southern District of Mississippi

	Impeached May 10, 1989, on charges of perjury before a federal grand jury

	November 3, 1989

	Guilty; removed from office




	Clinton, William J.

	President of the United States

	Impeached December 19, 1998, on charges of lying under oath to a federal grand jury and obstruction of justice

	February 12, 1999

	Not guilty; acquitted




	Kent, Samuel B.

	Judge, U.S. district court, Southern District of Texas

	Impeached June 19, 2009, on charges of sexual assault, obstructing and impeding an official proceeding, and making false and misleading statements

	July 22, 2009

	Resigned June 30, 2009, before the completion of the trial




	Porteous, G. Thomas Jr.

	Judge, U.S. district court, Eastern District of Louisiana

	Impeached March 11, 2010, on charges of accepting bribes and making false statements under penalty of perjury

	December 8, 2010

	Guilty; removed from office







Source: Adapted from List of Individuals Impeached by the House of Representatives, U.S. House of Representatives, http://history.house.gov/Institution/Impeachment/Impeachment-List/ (last visited Oct. 25, 2019); Impeachment, Senate Impeachment Trials,  U.S. Senate, https://www.senate.gov/artandhistory/history/common/briefing/Senate_Impeachment_Role.htm#impeachment_trials (last visited Oct. 25, 2019).
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