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Introduction

Of the 44.4 million foreign-born individuals1 residing in the United States in 2017, about one-quarter (10.5 million) 2 were estimated to be unauthorized immigrants.3 Nearly two-thirds of unauthorized immigrants have resided in the United States for over 10 years.4 The degree to which unauthorized immigrants should be accorded certain rights and privileges as a result of their residence in the United States has long been the subject of congressional interest, which has been heightened amidst the coronavirus pandemic and the congressional response to its impact on the economy.

Prior to 1996, there was no uniform rule governing which categories of foreign nationals (i.e., aliens5) residing in the United States were eligible for which government-provided benefits and services. Title IV of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA, P.L. 104-193) established comprehensive restrictions on the eligibility of noncitizens for federal public benefits. These restrictions applied to the majority of non-naturalized (i.e., non-U.S. citizen) foreign-born persons, including lawful permanent residents (also known as green card holders), asylees and refugees, nonimmigrants, and unauthorized immigrants. This report focuses exclusively on the unauthorized population;6 it outlines their eligibility for federal benefits generally, and for benefits included in the Families First Coronavirus Response Act (FFCRA; P.L. 116-127) and the Coronavirus Aid, Relief, and Economic Security Act (CARES Act; P.L. 116-136) specifically.

Eligibility for Federal Benefits

Unauthorized immigrants are not eligible for most federal benefits. This includes programs such as non-emergency Medicaid, the Supplemental Nutrition Assistance Program (SNAP), Supplemental Security Income (SSI), Temporary Assistance to Needy Families (TANF), and most housing assistance programs.

In some instances, unauthorized immigrants are eligible for specific types of federal benefits, including the following statutory exceptions outlined in PRWORA:


	treatment under Medicaid for emergency medical conditions (other than those related to an organ transplant);

	short-term, in-kind emergency disaster relief;

	immunizations against immunizable diseases and testing for and treatment of symptoms of communicable diseases;

	services or assistance (such as soup kitchens, crisis counseling and intervention, and short-term shelters) designated by the Attorney General as (1) delivering in-kind services at the community level, (2) providing assistance without individual determinations of each recipient's needs, and (3) being necessary for the protection of life and safety; and

	to the extent that aliens were receiving assistance on the dates of enactment, programs administered by the Secretary of Housing and Urban Development, programs under Title V of the Housing Act of 1949, and assistance under Section 306C of the Consolidated Farm and Rural Development Act.



Additionally, PRWORA states that individuals who are eligible for public education benefits under state and local law shall remain eligible to receive benefits under the National School Lunch Program and School Breakfast Program. (PRWORA does not address a state's obligation to grant free public education to children who are unauthorized immigrants under the Supreme Court's decision in Plyler v. Doe.7) Beyond these nutrition programs, Section 742 of the act neither prohibits nor requires a state to provide food assistance to unauthorized immigrants through certain laws; this applies to programs such as the Child and Adult Care Food Program; the Summer Food Service Program; the Special Supplemental Nutrition Program for Women, Infants, and Children; The Emergency Food Assistance Program; the Commodity Supplemental Food Program; and the Food Distribution Program on Indian Reservations.

Eligibility for Selected Federal COVID-19 Relief Benefits

In response to the coronavirus pandemic, Congress passed the FFCRA and the CARES Act in March 2020. The remainder of this report discusses unauthorized immigrants' access to selected programs in these acts.

Healthcare

The CARES Act provides $1.32 billion8 in funding to Community Health Centers (CHCs).9 Unauthorized immigrants are able to access healthcare at CHCs, as these facilities fall under the PRWORA exceptions outlined above.10

The FFCRA provides free coronavirus testing and related services to many uninsured individuals11 through the National Disaster Medical System (NDMS) and Medicaid, the latter of which excludes unauthorized immigrants due to PRWORA. Nearly half (45%) of unauthorized immigrants in the United States are uninsured.12 This is, in part, because they have limited access to healthcare coverage; for example, they are excluded from Medicaid (as mentioned above), Affordable Care Act (ACA) healthcare subsidies,13 and the ability to purchase unsubsidized healthcare on ACA exchanges.14

The Emergency Medical Treatment and Active Labor Act (EMTALA)15 generally requires Medicare participating hospitals with emergency departments to provide an appropriate medical screening examination and stabilization care without regard for a patient's ability to pay. This obligation generally extends to individuals who come to the emergency department who are suspected to have COVID-19.16 EMTALA does permit hospitals to bill individuals for services provided pursuant to their EMTALA obligation. Regarding COVID-19 testing and related services, the FFRCA and the CARES Act provide some payments to hospitals for care provided to uninsured individuals. This funding is provided regardless of the immigration status of the uninsured individuals whom the hospitals treat.

Nutrition Assistance

The FFCRA authorizes the U.S. Department of Agriculture (USDA) to approve states' requests for certain increases to SNAP benefits as well as administrative flexibilities, and the CARES Act provides funding to cover such participation and benefit increases. Unauthorized immigrants are not eligible for SNAP benefits and therefore do not qualify for this aid. The FFCRA also created a new program option allowing USDA to grant states' requests to provide electronic benefit transfer (EBT) benefits, redeemable for groceries like SNAP benefits, to households with children who normally receive free or reduced-price school meals but whose schools are closed. Both SNAP and non-SNAP households can be authorized to receive the benefits. Neither the FFCRA nor USDA has set citizenship requirements for the non-SNAP households, and some state plans have explicitly stated that there are no citizenship restrictions.17

During the pandemic, children in many areas have continued to receive meals through child nutrition programs, and the FFCRA and the CARES Act provide new funding and authorities for such programs. These meals are largely being served through the Summer Food Service Program (SFSP), which can also operate during unanticipated school closures. As noted above, while PRWORA guarantees that children who receive a free public education also remain eligible for school lunch and breakfast benefits, it does not require states to serve children who are unauthorized immigrants under SFSP and other child nutrition programs. However, states typically do not set citizenship requirements for these programs.

The FFCRA and the CARES Act also provide additional funding for other nutrition assistance programs such as the Special Supplemental Nutrition Program for Women, Infants, and Children (WIC) and The Emergency Food Assistance Program (TEFAP). PRWORA neither prohibits nor requires states to serve unauthorized immigrants through these programs. In practice, states typically do not set citizenship requirements for WIC and TEFAP recipients.18

Paid Leave

The FFCRA created two new, temporary leave benefits for eligible employees: emergency Family and Medical Leave Act (FMLA) leave and paid sick leave for certain COVID-19 related needs.19 The FFCRA does not explicitly exclude unauthorized immigrants from eligibility for these benefits, and the U.S. Department of Labor has not specified any immigration restrictions in its guidance.

Unemployment Insurance

The CARES Act has three provisions for unemployment insurance benefits : (1) Pandemic Unemployment Assistance (PUA), which provides unemployment insurance (UI) benefits to individuals not otherwise eligible for UI benefits (e.g., self-employed, independent contractors, gig economy workers); (2) Pandemic Emergency Unemployment Compensation (PEUC), which provides additional weeks of benefits; and (3) Federal Pandemic Unemployment Compensation (FPUC), which provides an additional $600 in federal weekly compensation.20 Unauthorized immigrants are not eligible for any of these programs because they require U.S. work authorization.21 

Small Business Paycheck Protection Program (PPP) Loans

The CARES Act created PPP loans to provide short-term, economic relief to certain small businesses and nonprofits.22 These loans can be used to cover payroll expenses and other enumerated operating costs (e.g., rent, utilities). Under pre-CARES Act regulations (still in effect), a foreign-owned entity can be eligible for U.S. Small Business Administration (SBA) assistance (including a PPP loan) if it is (1) organized for profit; (2) has a place of business in the United States; and (3) contributes to the U.S. economy by paying taxes or using American products, materials, or labor. 23 Pre-CARES Act guidance indicates that the SBA also provides financial assistance to businesses that are at least 51% owned and controlled by persons who are not citizens of the United States, provided they are "lawfully in the United States and have an appropriate work visa."24 The SBA has not explicitly mentioned immigration-based limitations in its PPP guidance, leaving some uncertainty about which categories of immigrant-owned borrowers qualify.

The CARES Act does not impose any citizenship requirements on borrowers, but it prohibits the use of loans for "any compensation of an employee whose principal place of residence is outside of the United States." On April 24, 2020, the SBA issued guidance stating that borrowers and lenders "may consider IRS regulations (26 CFR §1.121-1(b)(2))," which use a facts and circumstances approach to determining residency.25 Under regulations, the SBA has stated that for determining whether a business is "small" enough to be eligible for a PPP loan, a business with both U.S. and overseas operations may exclude any employees whose principal place of residence is outside the United States (e.g., employees in overseas operations).26 These workers would also be excluded from the calculation of "payroll costs" used to determine the size of the borrower's loan.

Education

The CARES Act includes funding for new and existing elementary, secondary, and postsecondary education programs administered by the Department of Education (ED) and authorizes temporary modifications of and waivers from the requirements of existing ED education programs.27 Unauthorized immigrant students may benefit from the services provided to all students at schools receiving CARES Act education funding and may benefit from temporary program modifications and waivers accorded to schools. However, unauthorized immigrant postsecondary students are not eligible for the emergency financial aid grants from the Higher Education Emergency Relief Fund established in the CARES Act.28

Tax Benefits

Direct Payments to Individuals

The CARES Act created the 2020 recovery rebate, which is a direct payment to individuals structured as a one-time refundable tax credit. 29 This rebate equals $1,200 per eligible individual ($2,400 for married taxpayers filing a joint tax return) and $500 per eligible child. The recovery rebate is not available to nonresident aliens30 and requires that taxpayers provide a social security number (SSN), which is typically issued to U.S. citizens, lawful permanent residents, and noncitizens with work authorization. Many unauthorized immigrants do not have an SSN; rather, they file taxes using an individual taxpayer identification number (ITIN).31 These individuals are not eligible for the recovery rebate. Unauthorized immigrants who have an SSN (e.g., a noncitizen who had a visa that allowed him or her to work in the United States but remained in the country after it expired) would generally receive the recovery rebate, assuming they met the other eligibility requirements. Married couples filing jointly in which one spouse has an SSN and the other has an ITIN are not eligible for the recovery rebate (unless one spouse is a member of the Armed Forces). U.S. citizen children do not receive the recovery rebate if their parent(s) lack SSNs.

Sick and Family Leave Tax Credit for the Self-Employed

The FFCRA created a tax credit for self-employed workers, including gig workers, to cover the cost of qualifying paid sick and family leave during the COVID-19 pandemic. 32 The law is silent on the taxpayer ID requirement for this tax credit; thus, unlike the 2020 recovery rebate, a taxpayer with an ITIN would generally be eligible.

State Benefits

The PRWORA eligibility restrictions and exceptions at the federal level generally extend to state and local benefits. However, states have some authority to affirmatively make unauthorized immigrants eligible for benefits paid with state or local funds, which is occurring during the COVID-19 pandemic. For example, New York City, in partnership with the Open Society Foundation, established the New York City COVID-19 Immigrant Emergency Relief program to provide cash assistance to unauthorized immigrants.33 California is also reportedly providing one-time cash payments to unauthorized immigrants.34

Additionally, some states signaled that they are extending coverage for certain specified COVID-19-related health care expenses to otherwise eligible unauthorized immigrants under emergency Medicaid. The duration and scope of COVID-19-related emergency Medicaid coverage vary depending on the state. For example, Connecticut indicated that emergency Medicaid will cover "COVID-19 testing and testing-related provider visits."35 In California, the state is to include "COVID-19 testing and related medically necessary treatment services, including services rendered outside of a hospital emergency department."36 Iowa indicated that "COVID-19 testing and treatment, would be a covered, emergent service" under emergency Medicaid.37 New York indicated that emergency Medicaid is to include "COVID19 lab testing, evaluation, and treatment."38 Rhode Island enacted an emergency rule that allows the "the diagnosis of and treatment for COVID-19" to be considered an emergency health condition, "during the novel Coronavirus disease (COVID-19) declaration of emergency."39 The state of Washington included "COVID-19 assessment and testing" as a "qualifying emergency medical condition" under its Alien Emergency Medical Program.40
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