

[image: cover image]




  Undisclosed U.S. Detention Sites Overseas: Background and Legal Issues




Undisclosed U.S. Detention Sites Overseas: Background and Legal Issues



Undisclosed U.S. Detention Sites Overseas: Background and Legal Issues


January 23, 2007 (RL33643)







Contents


	Introduction

	Background

	U.S. Responses

	Legal Framework and Issues

	Human Rights Treaties

	The Law of Armed Conflict

	Prisoners of War

	Protected Civilians

	Other Prisoners

	Customary International Law and Common Article 3




Appendixes


	Appendix. Reports and Status of Inquiries of the Council of Europe and European Parliament









Summary

President Bush's announcement on September 6, 2006, that 14 "high-value detainees" suspected of terrorist activity have been transferred from locations abroad to the U.S. detention facility at the Guantanamo Bay Naval Station confirmed for the first time the existence of secret U.S. prison facilities abroad, the subject of previously unsubstantiated media allegations and investigations by foreign governments and human rights bodies. Before September, the Bush Administration had neither admitted nor denied the allegations, but had defended the related long-standing practice of transporting terrorist suspects to other countries through a process known as "extraordinary rendition." President Bush stated that no more suspects were being held in CIA prisons but that the Administration reserved the option of establishing overseas prisons to hold and interrogate terrorist suspects that may be captured in the future.

The arrest, transfer, detention, and treatment of persons are governed by a web of human rights treaties and, in some cases, treaties regulating the conduct of armed conflict (humanitarian law), as well as customary international law related to either category of law. In the context of the "Global War on Terrorism" (GWOT), there are significant differences of opinion as to which legal regimes govern the arrest and detention of suspected terrorists. The Bush Administration has characterized the arrests and detentions as the wartime capture and internment of combatants, and has argued that human rights law is thus inapplicable. Prior to the Supreme Court's decision in Hamdan v. Rumsfeld, the Administration argued that treaties regarding humanitarian law did not apply to the detainees. However, the Supreme Court rejected the position that Al Qaeda fighters captured in Afghanistan are not entitled to any protection under the Geneva Conventions, finding instead that all persons captured in the context of an armed conflict are entitled at least to the minimum protections required under Common Article 3. Congress, in enacting the Detainee Treatment Act of 2006 (P.L. 109-163), prohibited cruel, inhuman, or degrading treatment of detainees in U.S. custody regardless of their geographical location; the 110th Congress may remain engaged on related aspects of detainee treatment.

States parties to human rights treaties generally agree to prevent violations of the civil rights of persons under their jurisdiction, which ordinarily entail the right to a trial or other process of law before a person can be deported or subjected to prolonged detention. The existence of secret prisons on a state's territory or the use of its airfields to transport prisoners, with or without the involvement or knowledge of the government involved, may entail a breach of international obligations.

This report provides background information regarding the subject and discusses the possible legal frameworks that may apply. It is based on available open-source documentation, as cited, and not on any independent CRS investigation. It focuses on protections accorded to persons under international law, and is not intended to address intelligence operations or policy. It includes in its Appendix a status discussion concerning relevant investigations being conducted by the European Parliament and the Council on Europe.
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Introduction

Aspects of U.S. tactics in conducting the global war on terrorism have come under increasing international scrutiny, as allegations have emerged in recent years of possible illegal activity by U.S. and international intelligence agencies. On September 6, 2006, in an address that was part of a series of speeches on the war on terrorism, President Bush provided new information on the capture and detention of suspected terrorists since September 11.1 He announced the transfer of 14 terrorist suspects to the U.S. military facility at Guantanamo Bay from CIA custody in locations outside of the United States. While the central thrust of the speech promoted the President's proposal to use military commissions to try terrorists,2 it also provided for the first time official acknowledgment of the existence of a previously classified international CIA program to detain and question suspected terrorists and operatives. The Washington Post, and subsequently several other news sources, had reported on a CIA network of secret detention facilities in November 2005 (see background section, below), but U.S. officials neither confirmed nor denied their existence until the President's speech.

According to President Bush, the CIA program remains vital to the security of the United States and has "saved innocent lives" by providing key information to intelligence agencies that helped prevent terrorist attacks on the United States, identifying further suspects, and revealing details about how al Qaeda operates. President Bush stated that the CIA program detained "only a limited number of terrorists at any given time." He also said that, with the announced transfer of the 14 detainees to Guantanamo, there are "now no terrorists in the CIA program."

President Bush said he would not reveal where the CIA's detention facilities had been located, how many of them there were, or how many suspects had been questioned under the program. He stated that the program, reportedly set up pursuant to a secret presidential directive he issued September 17, 2001,3 was subject to multiple legal reviews and conducted by carefully selected and screened CIA officers. He reiterated that "the United States does not torture."

Administration officials claimed that the President's address would resolve unchecked media speculation about secret prison sites. By consolidating detainees in a single site at Guantanamo with some international access, they said the United States and its allies could "turn a page" on the matter of unknown classified detainee locations.4 Others, however, believe that President Bush's announcement has only fueled greater interest into the U.S. program and the practices of U.S. intelligence agencies overseas. In Europe, especially, numerous international organizations and human rights groups have been seized with this issue for some time. Some European officials have said that the President's announcement has given new impetus to the importance of their ongoing investigations and future inquiries. In addition, as the Administration has asserted the right to revive the CIA program in the future, the topic may not just concern past practices but also ongoing policies.

Additional details about the detention and transport of terrorist suspects continue to emerge from state investigations and judicial proceedings in some European countries. In one high-profile case in Italy, prosecutors have accused 26 Americans, allegedly CIA agents, with involvement in the abduction of an Egyptian cleric from Milan in 2003.5 Other cases, as well as national inquiries into local official involvement in terror suspect transfers, may follow.

There are significant differences of opinion within the world community as to which legal regimes govern the arrest and detention of suspected terrorists. The Bush Administration has characterized the arrests and detentions as the wartime capture and internment of combatants. Other states, however, may not share the view that the "Global War on Terrorism" is an actual armed conflict taking place on all territories, in particular with respect to operations carried out on their own territory. They may regard their obligations under international law with respect to persons arrested in, transported through, or detained on their territory in terms of human rights treaties in addition to or in lieu of humanitarian law. There may also be differences with respect to the interpretation of substantive provisions of the various treaties and other sources of law.

This report provides background information regarding the controversy and discusses the possible legal frameworks that may apply. It is based on available open-source documentation, as cited, and not on any independent CRS investigation into factual allegations. It focuses on protections accorded to persons under international law, and is not intended to address intelligence operations or policy. It also focuses primarily on the allegations relating to Europe, although the practice extended elsewhere, and includes in its Appendix a status discussion concerning the relevant investigations conducted by the European Parliament and the Council on Europe.


Background

After September 11, periodic news stories addressing the conduct of the global war on terrorism would focus on the capture, treatment, and extra-judicial transfer of suspected terrorists from U.S. custody to third countries. A November 2, 2005, Washington Post story went beyond earlier reporting on terrorist transfers and described a global prison system set up by the CIA after the September 11 terrorist attacks. This system reportedly extended well beyond publicly known U.S. detention centers in Iraq, Afghanistan, and Guantanamo Bay, Cuba, to include secret facilities (referred to as "black sites") in eight countries, including Thailand, Afghanistan, and "several democracies in Eastern Europe." The newspaper said it was withholding the names of the European countries at the request of senior U.S. officials.6 It said that the CIA set up the facilities under its covert action authority. The internment policy, as reported, in some cases incorporated the already known practice of extraordinary rendition, in which covert means are used to detain terrorist suspects and transport them to certain countries for purposes such as interrogation.7

Shortly thereafter, the non-governmental organization Human Rights Watch (HRW) stated that its independent research corroborated the Washington Post allegations about the existence of detention facilities in eastern Europe. Utilizing flight records, HRW's research asserted that the CIA made use of airfields and other military facilities in Poland and Romania to move prisoners to and from Europe, Afghanistan, and the Middle East in 2003 and 2004. It said that these sites in Poland and Romania could therefore be possible locations for the alleged secret detention facilities.8

On April 5, 2006, Amnesty International (AI) released a report on the U.S. rendition program.9 It cited the cases of three individuals who allege that they had been detained by the United States, held in secret facilities, possibly in Djibouti, Afghanistan, and "Eastern Europe," and eventually released. The report speculated that the sites in Europe could have been located in the Balkans or South Caucasus states. AI officials alleged that "literally thousands" of CIA flights have been carried out into Europe for detention in black sites and rendition outside of Europe.10

The allegations made in these and other reports triggered several actions by international organizations in Europe. In particular, the Council of Europe and the European Parliament have taken the lead in launching inquiries and formal investigations. The Venice Commission, an advisory body of the Council of Europe, issued a preliminary legal opinion on member states' obligations on human rights and treatment of detainees.11 The U.N. Human Rights Committee recommended in July, 2006, that any secret detention facilities be abolished and that all detainees enjoy full legal protections.12

Most of these efforts have involved inquiries into European, rather than U.S., actions, in accordance with the mandates of those institutions. By the end of 2006, none had found specific evidence to confirm the existence of the U.S. secret prisons in Europe. However, various additional allegations about aspects of European government cooperation with U.S. intelligence have been raised and investigations into possible violations of human rights obligations continue. Moreover, the allegations and disclosure of the CIA program have spurred greater European public interest in U.S. intelligence activities in Europe and European oversight, or lack thereof, over such activities.

[A status discussion concerning the reports and findings of the European Parliament and Council of Europe inquiries is included in the Appendix.]

Some international reaction to President Bush's disclosure of the CIA program, especially in Europe, was skeptical. Terry Davis, Secretary-General of the Council of Europe, called it "just one piece of the truth." In particular, many officials have called on the United States to reveal the location of the sites, which the Administration has stated it will not do. Officials leading the European investigations said that the disclosure justified their further inquiries.

On the other hand, some observers have suggested that European governments may not be eager to insist on investigating CIA activities in Europe too closely, or provide information that might reveal their cooperation with the CIA. Some European investigators have complained bitterly about what they charge has been only limited cooperation in their inquiries from European governments. Since September 11, the United States and many European countries, as well as the European Union as an institution, have promoted intensive trans-Atlantic cooperation on counter-terrorism and judicial processes. U.S.-European cooperation in countering the terrorist threat has been a consistent theme of annual U.S.-EU summits. U.S. officials often emphasize the close U.S.-European relationship in information and intelligence sharing and in law enforcement efforts.13


U.S. Responses

Before President Bush's disclosure in September 2006, U.S. officials refrained from publicly responding to allegations on U.S. intelligence activities, including alleged detention sites beyond U.S. detainee operations in Guantanamo Bay, Afghanistan, and Iraq. They would neither confirm nor deny the existence of a global detention program, or allegations regarding specific sites and their locations.

Shortly after the Washington Post story broke in late 2005, Secretary of State Rice addressed several aspects of U.S. conduct in the war on terror to the international media in the context of her trip to Europe in December 2005. She elaborated on policy aspects related to the transfer of terrorism suspects and common challenges and dilemmas faced by Europe and the United States in prosecuting the war on terrorism. Among other things, she asserted that the United States fully upholds and complies with its laws and treaty obligations, which prohibit acts of torture or other cruel and inhuman treatment. She also defended the decades-long practice of rendition of suspects from place of capture to their home country or to third countries. She asserted that renditions have been carried out by many countries, not just the United States, that they are permissible under international law, and that they provide a "vital tool in combating transnational terrorism."14

Media accounts of Secretary Rice's private meetings with her European counterparts suggested that many officials, if not the European media or non-governmental sector, were assuaged by their discussions and by Rice's elaboration of U.S. policy regarding international legal obligations. In March, U.S. Attorney General Alberto Gonzales addressed European concerns about rendition during a visit to London. Denying allegations of mistreatment of detainees, Gonzales stated that the United States does not transport anyone to countries where it is believed that individual will be tortured, and that the United States seeks assurances from countries receiving custody of a detainee that the individual will not be tortured.15 In a meeting with the U.N. Committee Against Torture in May, State Department Legal Advisor John Bellinger III, while not commenting on alleged intelligence activities, urged outside observers not to concentrate disproportionately on the allegations or believe every allegation that emerged.16

Some media reports suggest that the CIA program had been the topic of internal debate within the Bush Administration for the past two years, finally culminating in Bush's announced transfer of the 14 detainees to Guantanamo from secret CIA facilities.17 U.S. officials are reportedly trying to emphasize that the United States has ceased to use extraordinary rendition to transport terrorist suspects, although they reserve the right to do so. Human rights organizations have questioned this claim.18


Legal Framework and Issues

The arrest, transfer, detention, and treatment of persons are governed by a web of human rights treaties and in some cases, treaties regulating the conduct of armed conflict,19 as well as relevant tenets of customary international law.20 In general, during peacetime, human rights law applies. The law of war, also called international humanitarian law, applies only during an armed conflict. The extent to which human rights law remains in force during wartime is the subject of debate.

In the context of the "Global War on Terrorism" (GWOT), there are significant differences of opinion as to which legal regimes govern the arrest and detention of suspected terrorists. The Bush Administration characterizes the arrests and detentions as the wartime capture and internment of combatants, and argues that human rights law is thus inapplicable.21 The Administration previously took the position that the Geneva Conventions applicable to international armed conflicts22 do not apply with respect to Al Qaeda, because Al Qaeda is neither a state nor a party to the Conventions, and that the minimal set of rights set forth in the Conventions for armed conflicts "not of an international nature" do not apply because the GWOT is international in scope.23 However, the Supreme Court rejected that position in Hamdan v. Rumsfeld,24 interpreting Common Article 3 of the Geneva Conventions to apply regardless of the nature of the conflict. Hamdan left ambiguous whether any part of the Geneva Conventions applies with respect to terrorist suspects captured in territory where no actual armed conflict is taking place.25 However, the Bush Administration appears to have accepted that Common Article 3 covers the "war against Al Qaeda." Congress, in enacting the Detainee Treatment Act of 2006 as part of National Defense Authorization Act for FY2006 (P.L. 109-163), used human rights terminology in explicitly prohibiting the "cruel, inhuman and degrading treatment or punishment of persons under the detention, custody, or control of the United States Government." This provision, known as the McCain Amendment, defines "cruel, unusual, and inhuman treatment or punishment" to cover those acts prohibited under the Fifth, Eighth, and Fourteenth Amendments to the Constitution, as stated in U.S. reservations to the U.N. Convention Against Torture and Other Forms of Cruel and Inhuman or Degrading Treatment or Punishment (CAT).26 In addition, the House of Representatives in the 110th Congress has passed the Implementing the 9/11 Commission Recommendations Act of 2007 (H.R. 1), which contains a reporting requirement, § 1433, urging the Administration to implement the recommendation of the 9/11 Commission that the United States "should work with friends to develop mutually agreed-on principles for the detention and humane treatment of captured international terrorists who are not being held under a particular country's criminal laws" drawing from Common Article 3 of the Geneva Conventions.

Although the Hamdan decision respecting the application of humanitarian law to Al Qaeda was generally viewed abroad as a positive development, its legal implications are unclear. Many in the world community see the GWOT as a "fight" or "struggle" against terrorists27—but not a war—implying that apart from the conventional battlefield operations such as those conducted in Afghanistan, law enforcement measures are the appropriate means for addressing the terrorist threat. Under this view, at least those suspected terrorists who are captured outside of a theater of conventional armed conflict are entitled to the protection of human rights treaties. From this perspective, such persons would be entitled in most cases to a trial or other process of law to determine the lawfulness of their continued detention.

Many take the position that human rights treaties continue to apply regardless of whether a situation of armed conflict exists, except for those portions of the treaties that allow states to derogate in an emergency28 and provisions that are superceded by a more specific provision of humanitarian law.29 According to this perspective, all captives are protected by human rights law, but persons picked up in circumstances of an armed conflict or occupation are to be treated according to humanitarian law.30 In any event, some argue, the legal regimes that exist with respect to various types of detainees are not really very different in application.31 It is widely held by international legal experts that, at a minimum, all detainees are entitled to humane treatment that meets their basic needs, are to be protected against treatment that amounts to torture or inhumane, cruel or degrading treatment, and may not be subjected to punishment without a fair trial.


Human Rights Treaties

States have made numerous international agreements aimed at protecting the liberty of individuals from unlawful infringement by governments and others. The Universal Declaration of Human Rights (UDHR) prohibits arbitrary arrest, detention or exile.32 The International Covenant on Civil and Political Rights (ICCPR) prohibits the deprivation of liberty except as established by law.33 The European Convention on Human Rights (ECHR) obligates each state party to secure the right to liberty and security of every person within its jurisdiction, and limits the circumstances under which persons may be arrested, detained, or deported.34 The U.N. Convention Against Torture (CAT) prohibits torture and cruel, inhuman or degrading treatment of persons, including the extradition or transfer of an individual to a foreign country where it is likely that the person will be subjected to torture.35 CAT parties may transfer persons to other countries if they receive "diplomatic assurances" from the receiving state that the individual will not be subject to torture, but the transferring state may retain some responsibility for ensuring proper treatment after the transfer.36

Although the right to be free from arrest and detention without established process of law appears to be generally well-recognized, the scope of persons to whom a state owes protection from violations is less well-established. Generally, a state is obligated to protect persons within its jurisdiction, but there are many types of jurisdiction a state may be entitled to exercise, and its obligations to persons may vary accordingly. For example, the ICCPR obligates each member to

respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. (Emphasis added).37

It may be argued that the plain text of the ICCPR obligates states to protect only those individuals who are both within the territory of a state and subject to its jurisdiction, in which case a state's obligation may be limited depending on how both "territory" and "jurisdiction" are defined.38 If "territory" is understood to include only the exclusive sovereign territory of a state, for example, a state would incur no liability for conduct inconsistent with the standards set forth in the ICCPR if such conduct occurs in an area under its control or administration but outside its boundaries. If "jurisdiction" is understood to be territorially based, then the term would appear to be redundant, unless it can be read to limit the scope of jurisdiction within a state's territory, possibly excluding, for example, foreign military bases and embassies within the sovereign territory of the state, or persons not ordinarily subject to the jurisdiction of its courts, such as foreign heads of state and diplomats. Under this reading, it is possible to argue that neither the United States nor the country on whose territory a U.S.-run prison is located has any obligation under the ICCPR to persons held there. Even using a narrow definition of jurisdiction, however, many commentators point out that it would be difficult to argue that a state has no obligations regarding persons on its territory relative to their potential arrest or removal from its territory without due process of law.

However, if "jurisdiction" is interpreted as an additional factor describing the scope of the ICCPR's application, such that the convention obliges states to protect individuals within their territory and individuals subject to their jurisdiction, then a state's obligations might be read to extend beyond its borders into other areas where it exercises jurisdiction, such as on board its ships and aircraft and any territory overseas where it in fact exercises legal authority over persons, even if the state might not necessarily exercise control over the area. Under this construction, both the United States and the country on whose territory a U.S.-run prison is located would have an obligation to ensure that the rights of individuals detained there are respected pursuant to the ICCPR.

The U.N. Human Rights Committee, established by the ICCPR to monitor the implementation of its provisions,39 has taken the second, broader position, namely that "a State party must respect and ensure the rights laid down in the Covenant to anyone within the power or effective control of that State party, even if not situated within the territory of the State party."40 The Committee has read art. 2(1) of the ICCPR to include actions taken by the agent of a state on the territory of another state, with or without that state's permission.41 The International Court of Justice (ICJ) concluded that while the jurisdiction of states is primarily territorial, the ICCPR also extends to "acts done by a state in the exercise of its jurisdiction outside of its own territory."42 Not all provisions of the ICCPR lend themselves to extraterritorial application,43 but it appears to be widely accepted among European commentators that agents of a state are bound to respect the rights of persons over whom they exercise power and de facto jurisdiction without regard to the territory where the conduct takes place.44 The European Court of Human Rights (ECHR) applies a similar rule when interpreting the ECHR, which according to its terms applies to "everyone [within the] jurisdiction" of states parties,45 finding that a state's obligations may extend beyond the national territory in limited circumstances,46 including persons within the control of any authorized agent of that state.47 The Venice Commission, in its opinion discussing the alleged renditions to U.S.-run prisons in Europe, adopted the view that both the ICCPR and the ECHR apply to extraterritorial conduct by agents of a state in some circumstances.48

The United States has construed human rights treaties to apply only to conduct that occurs on U.S. territory.49 The Bush Administration rejected the assertion that the ICCPR applies with respect to detainees held at Guantanamo Bay Naval Station, Cuba, noting the jurisdictional language in article 2 of the ICCPR and arguing that the law of war, not human rights agreements, applies.50


The Law of Armed Conflict

If the GWOT is regarded as an armed conflict in the legal sense, the international law of armed conflict constrains belligerents and provides protections to individuals who are caught up in it. The four Geneva Conventions of 194951 play an important role. Each of the conventions provides specific protections for a defined category of persons who are not, or are no longer, taking part in hostilities, including those who are detained for any reason. They prescribe rules for the detention, treatment, and transfer of wartime prisoners, including measures regarding communication with family and representatives of their home state or designated Protective Power.


Prisoners of War

Prisoner of war (POW) status under the third Geneva Convention ("GPW") offers the highest level of protection. Prisoners of war may be interned until hostilities end,52 but are entitled to certain privileges,53 including the right to maintain contacts with family members54 and to receive visits from the International Committee of the Red Cross (ICRC).55 They may not be punished for lawful acts of war, and may be punished for unlawful acts only after a fair trial.56 They may be transferred under humane conditions, but must be officially notified of their departure and their new postal address in time for them to pack their belongings and notify their next of kin.57 POWs who are wounded or sick or who have been detained for a long period of time may be transferred to a neutral country, with the agreement of the new host country,58 but only if the host country is a party to the Convention and the transferring state is satisfied of the ability of the host country to fulfill the obligations of the Convention.59 In the event the host country fails to carry out the provisions of the Convention, the transferring state is required to take effective measures to correct the problem or to ask for the prisoners' return.60


Protected Civilians

The fourth Geneva Convention (GC) covers as "protected persons" those who fall into the hands of a belligerent who are not entitled to POW status or status under the first or second Conventions, except for nationals of a state that is not a party to the Conventions.61 The GC protections may vary according to whether the protected person is an "enemy alien" within the domestic territory of a belligerent state or on foreign territory occupied by a belligerent state. The fourth Convention does not contemplate the arrest or internment of enemy civilians on neutral territory. Where the GC applies, protected persons may be interned only if they pose a danger to the security of the state,62 and they may be imprisoned as a punitive measure only after a regular trial, subject to the protections in articles 64 through 77. Article 45 provides that protected persons may be transferred from the territory of a belligerent only if the receiving power is a party to the convention, under similar rules that apply to prisoners of war. Extradition is permitted of protected persons accused of offences against the ordinary criminal law pursuant to pre-existing treaties, but "in no circumstances shall a protected person be transferred to a country where he or she may have reason to fear persecution for his or political opinions or religious beliefs." Article 49 prohibits the "individual or mass forcible transfers, as well as deportations of protected persons" from occupied territory to any other country, regardless of the motive for transporting them, unless such displacement is unavoidable. Additionally, article 33 provides that "no protected person may be punished for an offence he or she has not personally committed," and prohibits all forms of collective penalties and intimidation.

There is also a prohibition against removing protected persons from occupied territory. GC art. 49 states:

Individual or mass forcible transfers, as well as deportations of protected persons from occupied territory to the territory of the Occupying Power or to that of any other country, occupied or not, are prohibited, regardless of their motive.

There is an exception that allows the temporary evacuation of an area when absolutely necessary for the security of the population or for imperative reasons of military necessity. However, evacuees are not to be transported outside the occupied territory unless such a measure is unavoidable. Under GC art. 147, the "unlawful deportation or transfer or unlawful confinement of a protected person" is a "grave breach" of the convention. It may also be permissible to relocate persons outside of the occupied territory when it is to their benefit. GC art. 132 allows parties to the Geneva Conventions to "conclude agreements for the . . . accommodation in a neutral country . . . certain classes of internees, in particular children, pregnant women and mothers with infants and young children, wounded and sick, and internees who have been detained for a long time."


Other Prisoners

Some argue that there is a class of persons who, as terrorists or "unlawful combatants" in the context of an international armed conflict, are neither entitled to POW status nor civilian rights under the Geneva Conventions.63 U.S. military doctrine has long held that even persons who commit hostile acts but are not entitled to POW status have the status of civilians.64 Traditionally, such persons, as "unprivileged" or "unlawful combatants," may be punished for acts of violence for which legitimate combatants could not be punished.65 GC art. 5 appears to contemplate the treatment of "unlawful combatants," providing some exceptions for the treatment of protected persons deemed security risks:

Where in occupied territory an individual protected person is detained as a spy or saboteur, or as a person under definite suspicion of activity hostile to the security of the Occupying Power, such person shall, in those cases where absolute military security so requires, be regarded as having forfeited rights of communication under the present Convention.66

In each case, such persons shall nevertheless be treated with humanity, and in case of trial, shall not be deprived of the rights of fair and regular trial prescribed by the present Convention. They shall also be granted the full rights and privileges of a protected person under the present Convention at the earliest date consistent with the security of the State or Occupying Power, as the case may be.

GC art. 143, providing that the delegates of the Protecting Power or ICRC are to have unlimited access to prisoner of war camps and internment facilities for interviewing protected persons, also contains an exception for security. The Detaining Power may prevent such visits for reasons of "imperative military necessity," but only as an "exceptional and temporary measure."

Nationals of a state that is not a party to the conventions are not "protected persons" under GC, and nationals of neutral or co-belligerent states are not regarded as protected persons "while the State of which they are nationals has normal diplomatic representation in the State in whose hands they are."67 It is widely accepted that persons not covered by more favorable provisions of the Geneva Conventions retain protection under Common Article 3 to the Geneva Conventions.68


Customary International Law and Common Article 3

Common Article 3, which specifically covers armed conflicts that are not international in nature, does not specifically authorize or regulate detentions, except by providing minimum standards below which the treatment of detained persons is under no circumstances permitted to fall. The authority to detain persons for security purposes is derived from the power of the sovereign on whose territory the armed conflict takes place, and is conducted in accordance with its own law. The non-sovereign party to the conflict does not automatically receive combatant rights, and may be tried for acts of violence under the domestic law of the territory, although the sovereign may find it politically expedient to recognize belligerent rights in order to exercise them itself.

With respect to prisoners and all others who are not directly participating in hostilities (including those who previously participated),69 Common Article 3 prohibits

(a) Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;

(b) Taking of hostages;

(c) Outrages upon personal dignity, in particular humiliating and degrading treatment;

(d) The passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples. . . .

For wars that are neither international nor non-international within the meaning of the Geneva Conventions, if such wars exist, the laws of war as defined by the customs and usage of nations are considered by many expert observers to apply. Some argue that these laws, many of which are codified in the international agreements regulating conduct during war, continue to apply whether the Geneva Conventions apply to a conflict or not. In particular, there is broad agreement that the principles embodied in Common Article 3 of the Geneva Conventions apply to all wars, whether international or non-international, and that persons who are not entitled to better treatment retain the protections contained therein.70

In addition, although the United States has not ratified them, portions of the Additional Protocols to the Geneva Convention71 may provide some detail to facilitate the interpretation of Common Article 3. In particular, article 75 of Additional Protocol I to the Geneva Conventions may be regarded as embodying the minimum standards for persons who do not meet the criteria for better protection.72 Article 75 provides that "persons who are in the power of a Party to the conflict and who do not benefit from more favorable treatment under the Conventions . . . shall be treated humanely in all circumstances." Further, art. 75 states

Any person arrested, detained or interned for actions related to the armed conflict shall be informed promptly, in a language he understands, of the reasons why these measures have been taken. Except in cases of arrest or detention for penal offences, such persons shall be released with the minimum delay possible and in any event as soon as the circumstances justifying the arrest, detention or internment have ceased to exist.


Appendix. Reports and Status of Inquiries of the Council of Europe and European Parliament

The following section addresses responses to the allegations of CIA-run prison sites in Europe by the Council of Europe and the European Parliament, including synopses of their reports to date and status of their inquiries.

Council of Europe

The 46-member Council of Europe, Europe's lead guardian organization over human rights, democracy, and the rule of law,73 initiated an extensive set of actions in response to the allegations of clandestine detention sites. The Parliamentary Assembly of the Council of Europe assigned its Committee on Legal Affairs and Human Rights to conduct an investigation and appointed Swiss legislator Dick Marty to lead this effort. The Council of Europe's Secretary-General, Terry Davis, invoked a procedure under the European Convention on Human Rights (Article 52) to ask all Council of Europe member states to respond to formal inquiries for information on the matter. The Committee also asked the Council of Europe's Venice Commission to prepare a legal opinion on member states' obligations on human rights and treatment of detainees.74 The Council of Europe can make recommendations but has no enforcement authority over its member states.

Status

The Council of Europe's investigation and inquiry have produced three reports and a legal opinion, as well as several recommendations for members of the Council of Europe to consider in relation to aspects of this issue. The Council of Europe's Parliamentary Assembly will continue its investigation.

Preliminary Assessment

Mr. Marty released an interim assessment of the Council of Europe investigation on January 22, 2006.75 In it he stated that at this stage of the investigations, "there is no formal, irrefutable evidence of the existence of secret CIA detention centers in Romania, Poland, or any other country." In the case of Poland and Romania, Marty cited no new information that contradicted Polish and Romanian government denials about knowing anything about possible secret detentions centers in their countries. Marty asserted that reliable and varied sources on this matter justified further investigative work.

Most of Marty's reported findings and preliminary analysis focused on the acknowledged U.S. practice of rendition, the possible involvement or knowledge of several European governments of this practice, and cases that exposed links between rendition and torture in third countries outside of Europe. Marty charged that the United States had established a system involving the abduction, transport, and handing over of individuals to different destinations in Europe and then to other countries where they have been tortured. He also said that it was "highly unlikely" that European governments and their intelligence services were unaware of the CIA flights and the renditions.

In this first report, Marty also called for a continuation of the Council of Europe's inquiries and a widening of the probe to explore broader issues related to actions undertaken to counter terrorism and the protection of human rights.

Davis Report on Questionnaire Results

On February 28, Council of Europe Secretary-General Terry Davis reported findings of a questionnaire he issued to the Council's 46 member states in November 2005.76 Overall, Davis criticized the safeguards European countries have in place to control or even monitor activities of foreign intelligence services on European soil or in European airspace. He expressed concern that limited oversight controls increased the risk for individuals becoming subject to multiple human rights violations at the hands of foreign agents, for which European states might bear some responsibility.

In the questionnaire, European governments were asked to provide responses to questions relating to: how their laws provided for controls over foreign agencies in their country; how they acted to prevent the unlawful deprivation of an individual's liberty in their country; how they responded to alleged violations of an individual's rights resulting from the actions of a foreign agency; and whether any public official in their country was involved with foreign agency activities that included deprivation of liberty or transport of any individual. In their responses, no government affirmed official involvement in the detention or transport of terrorist suspects.77 However, Davis cited Poland, Italy, Bosnia, Macedonia, and Albania for their poor or inadequate responses, especially on the possible involvement of officials in secret detention centers or rendition flights.

Venice Commission Opinion on Legal Obligations

As noted earlier, the Venice Commission was asked to issue an opinion on the legality of secret detention centers and the legal obligations of Council of Europe member states regarding the transport of detainees by foreign agents through European territory. The Commission issued its opinion on March 17.78

With respect to the possibility of the existence of "black sites" in Europe, the Venice Commission opined that secret arrests and detentions are "by definition" in violation of the European Convention on Human Rights. As such, states that cooperated actively or passively in carrying out secret detentions would bear some responsibility for this violation. Moreover, states which remained ignorant of such activities were still obliged to investigate claims of illegal custody and take effective measures to safeguard against abductions or disappearances. It said that states must exercise effective oversight and control mechanisms over security and intelligence agencies.

With respect to rendition, the Commission did not recognize rendition as a legal way to transfer a prisoner to foreign authorities. It called for a prohibition on extradition, transfer, or transit through a Council of Europe country to a foreign country where there is a risk of torture or ill-treatment. It also said that Council of Europe states must secure respect for human rights obligations in cases of overflights of foreign aircraft.

Draft Report/Explanatory Memorandum

On June 12, Council of Europe investigation head Dick Marty released a new report on the allegations of secret detentions and unlawful transfers of detainees.79 The report sharply criticized the United States for creating a global system Marty charged as incompatible with international law, as well as certain European states which had colluded with the United States. Marty said that elements of the "spider's web" included a global network of secret detentions at CIA-run "black sites"; the CIA-run program of renditions; and the use of military aircraft and airbases to transport detainees. He acknowledged that the evidence to support some of his conclusions was circumstantial, but said that "a number of coherent and converging elements indicate that such secret detention centers did indeed exist in Europe."

Marty's report charged 14 European countries with either violations of individual rights or collusion involving secret detention or unlawful inter-state transfers. Sweden, Bosnia, the U.K., Italy, Germany, Macedonia, and Turkey were charged with the former; Poland, Romania, Germany, Turkey, Spain, Cyprus, Ireland, the U.K., Portugal, Greece, and Italy were charged with active or passive collusion. In particular, Poland and Romania were cited for likely harboring CIA detention centers.

European Parliament

The European Union has also initiated some actions in cooperation with the Council of Europe. The European Commission, the EU's executive arm, announced that it would seek further information on alleged secret detention centers from EU member and prospective member states. The European Union Satellite Center (EUSC) and Eurocontrol (the EU's air traffic control agency) have been solicited for information regarding flight information and satellite data of specific sites. In January 2006, the European Parliament (EP), the EU's directly elected representative body, agreed to form a temporary committee to investigate the alleged illegal transfer of detainees, the alleged existence of secret detention facilities in EU member and candidate countries, and possible unlawful action involved with these allegations. The "temporary committee on the alleged use of European countries by the CIA for the transportation and illegal detention of prisoners," which is independent of the Council of Europe investigation, is composed of 46 Members (MEPs) and is led by Carlos Miguel Coelho of Portugal. It commenced work on January 18, 2006. The EP temporary committee has held several hearings and its members have traveled to several countries, including the United States.

Status

The EP committee issued a final draft report on November 24, 2006 (see below), and formally approved it in January 2007. The European Parliament as a whole is expected to debate the report in February 2007.

European Parliament Interim Report80

The EP temporary committee issued an "interim report" in June 2006. It charged that the CIA had been responsible for the "illegal seizure, removal, abduction, and detention of terrorist suspects" on the territory of EU member states." It also charged that European governments—including Italy, Sweden, and Bosnia—at times condoned these activities.

European Parliament Draft Report81

The temporary committee issued a final "draft report" in November 2006. Among other things, the report cited a dozen European countries, including Italy, the United Kingdom, Germany, and Sweden, for involvement in or knowledge of 1) the extraordinary rendition and illegal detention of individuals from their countries and/or 2) the stopovers on their territory of CIA-operated flights. The report claimed that CIA aircraft made 1,245 overflights in Europe. The report did not provide evidence to substantiate claims of the existence of secret detention facilities but implied their possible existence in Romania and in Poland. The report denounced the "very great reluctance" to cooperate with the committee of virtually all EU member governments as well as the Council of the EU. Individual European officials and other European institutions such as NATO also came under sharp criticism. Committee rapporteur MEP Claudio Fava said that many European governments were well aware of the CIA's use of their countries and cooperated "actively or passively" in CIA activities.82
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