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Summary

This report provides a summary of seven proposed, interim final, and final rules affecting the Medicaid program that were issued by the George W. Bush Administration during 2007 and 2008. These rules addressed Medicaid and graduate medical education, cost limits on public providers, provider taxes, rehabilitation services, case management, school-based administration and transportation services, and outpatient hospital services. Six of the seven rules (excluding the rule on outpatient hospital services) were under a congressional moratorium on further administrative action until April 1, 2009. The American Recovery and Reinvestment Act of 2009 (P.L. 111-5) extended the existing moratorium on the final or interim final regulations on case management services, provider taxes, and school-based administration and transportation services until July 1, 2009. In addition, P.L. 111-5 prohibited all administrative actions to implement the final rule on outpatient hospital services until after June 30, 2009. This law also included a "sense of Congress" that the Secretary of Health and Human Services (HHS) should not promulgate final regulations for the cost limit on public providers, graduate medical education, and rehabilitation services.

Other actions regarding these rules have occurred since they were first proposed or issued by the Bush Administration. The final rule affecting cost limits on public providers was vacated by a federal judge in May 2008. The Obama Administration has taken additional actions on the remaining rules. The three rules regarding school-based administration and transportation services, outpatient hospital services, and case management have been rescinded in part or altogether. Enforcement of a portion of the rule on provider taxes was delayed until June 30, 2010. Finally, two other proposed rules on rehabilitation services and payments for graduate medical education were withdrawn. These rules were not affected by the health reform legislation that became law earlier this year—the Patient Protection and Affordable Care Act (PPACA, P.L. 111-148), provisions of which were amended by the Health Care and Education Reconciliation Act of 2010 (HCERA, P.L. 111-152).









Select Bush Administration Medicaid Rulemakings: Congressional and Administrative Actions



Medicaid finances the delivery of primary and acute care medical services, and long-term care, for certain low-income populations, including more than 68 million individuals in FY2010. Combined federal and state spending exceeded $381 billion in FY2009. It is the largest or second-largest item in state budgets, and is second only to Medicare in terms of federal spending on health care.

During 2007 and 2008, the Centers for Medicare and Medicaid Services (CMS), the federal agency within the Department of Health and Human Services (HHS) that administers Medicaid, issued a number of regulations for this program. Seven regulations were the subject of considerable controversy in the 110th Congress. Each of these regulations, to differing degrees, would limit payments for certain services and/or affect payments to providers. As per the Supplemental Appropriations Act, 2008 (P.L. 110-252, Section 7001), six of these seven rules were under a congressional moratorium preventing further administrative action until April 1, 2009. The seventh rule affecting outpatient hospital services was published as a final rule in the Federal Register on November 7, 2008, and became effective on December 8, 2008.

The American Recovery and Reinvestment Act of 2009 (P.L. 111-5) extended the existing moratorium on the final or interim final regulations on case management services, provider taxes, and school-based administration and transportation services until July 1, 2009. In addition, P.L. 111-5 prohibited all administrative actions to implement the final rule on outpatient hospital services until after June 30, 2009. This law included a "sense of Congress" that the Secretary of HHS should not promulgate final regulations for the cost limits on public providers, graduate medical education, and rehabilitation services.

Since that time, these rules have been affected by other federal actions (see Table 1). The rule on cost limits for public providers was vacated by a federal judge. The Obama Administration has taken additional actions on the remaining six rules. The three rules regarding school-based administration and transportation services, outpatient hospital services, and case management have been rescinded in part or altogether. Enforcement of a portion of the rule on provider taxes has been delayed. Finally, the two proposed rules on rehabilitation services and payments for graduate medical education were withdrawn.


Graduate Medical Education (GME)

Most states make Medicaid payments to help cover the costs of training new doctors in teaching hospitals and other teaching programs. Historically, Medicare and most Medicaid programs have recognized two components of GME costs: (1) direct graduate medical education, or DGME (e.g., resident salaries, teaching supervision), and (2) indirect graduate medical education, or IME (e.g., higher patient care costs because of additional tests ordered by residents).

In May 2007, CMS proposed a rule that would have eliminated federal reimbursement for both DGME and IME under Medicaid.1 The rule would also have changed the way in which the Medicaid upper payment limit for hospital services is calculated, which would have further reduced the federal share of Medicaid costs for hospitals. In that rule, CMS argued that GME payments are not authorized in the Medicaid statute, are not included in the list of services considered to be "medical assistance," and are not recognized in the Medicaid statute as a component of the costs of hospital care. Opponents argued that the rule represented a reversal of long-standing Medicaid policy, that there were references to GME payments in both Medicaid statute and regulations, that GME payments have previously been explicitly recognized by CMS, and that the statute was broadly drafted and even accompanying regulations did not itemize every element of reimbursable costs.2 However, this rule was withdrawn by the Obama Administration on October 8, 2009.3


Cost Limit for Public Providers

Intergovernmental transfers (IGTs) are one method used by some states to finance the non-federal share of Medicaid costs. Certain IGTs are specifically allowed for funding the state share of program costs (e.g., local units of governments such as counties may contribute to the state share of Medicaid costs). Current federal law protects the ability of states to use funds derived from state or local taxes and transferred or certified by units of government within a state. Some states have instituted programs where all or portions of the Medicaid state share is paid by hospitals or nursing homes that (1) are public providers, but not units of government; or (2) are units of government, but the state share is returned to the provider sometimes through inflated Medicaid payments. The purpose of such financing arrangements is generally to draw down additional federal matching funds for which a state share may not otherwise be available.

A final rule issued by CMS clarified the types of IGTs allowable for financing a portion of Medicaid costs, imposed a limit on Medicaid reimbursements for government-owned hospitals and other institutional providers, and required certain providers to retain all of their Medicaid reimbursements.4 The rule also established documentation requirements to substantiate that a governmental entity is making a certified public expenditure (CPE) when contributing to the state share of Medicaid costs. Opponents of the rule argued that CMS overstepped its authority to limit IGTs, when Congress explicitly allows such transfers. Governors expressed fear that the rule would inappropriately shift costs to states at a time when some states were facing difficult fiscal situations. An initial moratorium on further administrative action on this rule was included in the U.S. Troop Readiness, Veterans' Care, Katrina Recovery and Iraq Accountability Appropriations Act of 2007.5 After Congress passed this Act, but before the President signed it into law, CMS finalized the rule. A federal court found that the rule had been "improperly promulgated" because the Secretary's actions violated the congressional moratorium on "any action … to finalize" the proposed rule.6 The court vacated the rule and remanded the matter to CMS.7 The moratorium on the rule was extended until April 1, 2009, in the Supplemental Appropriations Act, 2008.8 The American Recovery and Reinvestment Act of 2009 included a statement that it was the "sense of Congress" that neither the proposed regulation or the "purported" final regulation, which was vacated by the district court, should be finalized.9


Provider Taxes

Provider-specific taxes have been used by many states to help pay for the costs of the Medicaid program. Under these funding methods, states collect funds (through taxes or other means) from providers and pay the money back to those providers as Medicaid payments, and claim the federal matching share of those payments. States are essentially "borrowing" their required state matching amounts from the providers. Once the state share has been netted out, the federal matching funds claimed may be used to raise provider payment rates, to fund other portions of the Medicaid program, or for other non-Medicaid purposes.

In order to eliminate the "borrowing" practice, taxes are required to meet a number of federal laws and regulations, some of which have been in flux in the past few years. For federal reimbursement purposes, health-care related taxes must (1) be imposed on a permissible class of health care services, (2) be broad-based (i.e., apply to all providers in a class, not just Medicaid providers), (3) be uniform (i.e., all providers within a class must be taxed at the same rate), and (4) not involve "hold harmless" arrangements in which some or all of the taxes are returned to the provider either directly or indirectly.

In February 2008, CMS issued a final rule that would (1) revise the threshold for determining if a tax program is required to undergo a test to determine whether a provider is being "held harmless" for the tax payment and clarify use of the term "revenues," (2) clarify standards for determining the existence of a hold harmless arrangement, (3) codify one class of health care services permissible for establishing health care provider taxes, and (4) remove obsolete language.10 Opponents of this rule expressed concern that it reduces consistency and clarity, that its changes exceed the HHS Secretary's authority, and that it would impede a state's ability to condition Medicaid reimbursements on payment of required taxes.11

This rule became effective on April 22, 2008, but was subject to a partial moratorium12 until April 1, 2009, which was later extended by Congress until July 1, 2009.13 The moratorium prohibited CMS from taking further action to implement provisions in the final rule that were more restrictive than the provisions in effect on February 21, 2008 (with the exception of statutorily required changes). Subsequently, CMS promulgated a final rule that delayed enforcement of certain changes to the hold harmless provisions in the provider taxes rule for one year (until June 30, 2010) in order to determine whether states needed further clarification or guidance, to evaluate the impact of the rule and alternative approaches, and to ensure appropriate implementation.14


Rehabilitative Services

Medicaid rehabilitation services include a full range of treatments designed to reduce physical or mental disability or restore eligible beneficiaries to their best possible functional levels. Both the executive and legislative branches have addressed this benefit. For example, in annual budget submissions, the Bush Administration had proposed administrative changes to reduce Medicaid rehabilitation expenditures. Congressional and executive branch oversight organizations have documented inconsistent policy guidance and states' practices for claiming federal matching funds that failed to comply with Medicaid rules. A proposed rule was intended to more clearly define the scope of the rehabilitation benefit and identify services that could be claimed as rehabilitation under Medicaid.15 Opponents of this rule were concerned that it would create new administrative barriers and would restrict access by tightening the definition of rehabilitation. Others argued this rule could reduce a key funding stream for community-based mental health services, resulting in reduced access to such services and increased reliance on institutional care for individuals with mental retardation and developmental disabilities.16

Congress placed a moratorium that prohibited the HHS Secretary from taking any action—such as finalizing the rule—to impose restrictions that were more restrictive than those in effect on July 1, 2007,17 and extended the moratorium in a separate appropriations act.18 A later law included a "sense of Congress" that the Secretary should not promulgate the proposed rule as a final rule.19 This rule was withdrawn by the Obama Administration.20 Several factors may have led to this withdrawal, including the "sense of the Congress" in P.L. 111-5, the complexity of the underlying issues and the public comments received, and the desire to assure that CMS has the flexibility to reevaluate the issues as well as explore options and alternatives with stakeholders.


Case Management

Case management services assist Medicaid beneficiaries in obtaining needed medical and related services. Targeted case management (TCM) refers to case management for specific beneficiary groups or for individuals who reside in state-designated geographic areas. The Bush Administration had proposed legislative changes to reduce Medicaid TCM expenditures in annual budget submissions. In the Deficit Reduction Act of 2005 (DRA), Congress added new statutory language to both clarify and narrow the definition of case management and directed the Secretary of HHS to issue regulations to guide states' claims for federal matching dollars for TCM.21

The Secretary issued an interim final rule with a comment period in December 2007 that became effective in March 2008.22 All Medicaid authorities related to all case management services, including TCM and services delivered through waivers, were subject to this rule. It also directly addressed case management issues that previously might have been considered open to interpretation. CMS contended that specific guidance and definitions were needed to avoid further excessive federal outlays. The proposed rule was also intended to reduce previous confusion about the overlap between Medicaid TCM and similar services provided through other non-Medicaid programs. Opponents of this rule argued that it is more restrictive than Congress intended in DRA, and would result in cuts to TCM services since alternatives to Medicaid funding are scarce.23 In addition, the new administrative requirements and complexities of the rule may increase state costs while decreasing provider participation and beneficiaries' access to quality medical care.24

P.L. 110-252 placed a partial moratorium on the interim final rule for TCM services until April 1, 2009, which was then extended to July 1, 2009, by P.L. 111-5. This moratorium precluded CMS from taking any action to impose restrictions on case management services that were more restrictive than those in effect on December 3, 2007 (the day before the interim final rule was published). An exception was made to the moratorium for the portion of the regulation related directly to implementing the definition of case management services and TCM.

Subsequently, CMS issued a final rule that rescinded certain provisions in the December 4, 2007, interim final rule on case management. 25 The rescission became effective on July 1, 2009. In general, changes made by the rescission were intended to address concerns that the interim final rule may unduly restrict beneficiary access to covered case management services and limit state flexibility in determining efficient and effective delivery systems for providing case management services.


School-Based Services

As a condition of accepting funds under the Individuals with Disabilities Education Act (IDEA), public schools must provide special education and related services necessary for children with disabilities to benefit from a public education. Generally, states can finance only a portion of these costs with federal IDEA funds. Medicaid can cover IDEA required health-related services for enrolled children as well as related administrative activities. According to federal investigations and congressional hearings, Medicaid payments to schools have sometimes been improper.26 In the President's FY2008 budget proposal, the Bush Administration noted that Medicaid claims for services provided in school settings had been prone to abuse and overpayments, especially with respect to transportation and administrative activities. As of November 2007, the HHS Office of Inspector General (OIG) had published reviews of school-based claims in 22 states. Based on this and other research, both the HHS OIG and GAO reached similar conclusions.27

To address these concerns, in December 2007, CMS issued a final rule that restricted federal Medicaid payments for school-based administrative activities (e.g., outreach, service coordination, referrals performed by school employees or contractors), and for certain transportation services (e.g., from home to school and back for certain school-age children).28 Opponents of this rule argued that it would reduce the availability of, and access to, needed health care for children, is inconsistent with decades of approved state plan amendments allowing federal funding of these administrative and transportation services, and falsely assumes that health care administrative activities performed by school personnel are inconsistent with the proper and efficient administration of the state Medicaid plan because such activities improve children's health, reduce inappropriate medical care utilization, and thus ultimately save money.

Both congressional and administrative actions have subsequently affected this rule. First, a congressional moratorium on further action until June 30, 2008, was placed on this rule, precluding CMS from imposing any restrictions contained in the rule that were more restrictive than those in effect on July 1, 2007.29 This moratorium was then extended twice, first to April 1, 2009,30 and then again to July 1, 2009.31 In addition, on June 30, 2009, the Obama Administration issued a final rule that rescinded the school-based administration/transportation rule in its entirety.32 CMS indicated that this rescission was based on concerns that the adverse consequences of the former final rule may be more significant than previously assumed and that consideration of alternative approaches could be warranted. CMS is presently applying the policies that were in effect before the December 2007 rule became effective, in accordance with the May 2003 Medicaid School-Based Administrative Claiming Guide,33 which "provides guidance to states on both school-based administrative claiming and school transportation."34


Outpatient Hospital Services

Under Medicaid, outpatient hospital (OPH) services are a mandatory benefit for most beneficiaries. OPH services include preventive, diagnostic, therapeutic, rehabilitative, or palliative services provided under the direction of a physician or a dentist in the hospital. These outpatient facilities may be located on or off the hospital campus or in satellite facilities. States use a number of different reimbursement methods for different types of services provided in OPH departments and clinics. The proposed and final rules issued by the Bush Administration would have limited the definition and scope of Medicaid outpatient services in a hospital facility, hospital clinic, or rural health clinic to include only those facility services (1) that Medicare paid for under its outpatient prospective payment system (OPPS) or that were recognized by Medicare as an OPH service under an alternate payment methodology, (2) provided by an outpatient hospital facility, including only those entities that met standards for provider-based status as a department of an outpatient hospital as defined in Medicare rules, and (3) not covered under the scope of any other Medicaid benefit category.35

Opponents of this provision of the rule argued that it would have excluded many of the costs that states now consider in calculating certain supplemental payments to qualifying hospitals (called disproportionate share or DSH payments), which would in turn limit such DSH payments to these hospitals. In addition, this provision would have excluded federal matching funds for OPH programs that provide required diagnostic and treatment services for persons under age 21 that may not be covered under Medicare. Others argued that, because the OPH rule would have incorporated the new definition of hospital categories adopted in the final rule regarding cost limits on government providers (described above), this rule would have violated a moratorium on implementing any provision of the rule on cost limits for government providers. In light of these concerns regarding this moratorium, CMS elected to exclude from its final OPH services rule the proposed regulatory language delineating methods for demonstrating compliance with the upper payment limit for Medicaid OPH and clinic services provided in privately operated facilities. This rule became effective on December 8, 2008.36

In June of 2009, the Obama Administration rescinded this rule in its entirety, primarily because of concerns that the rule would have adverse effects on the availability of covered services for Medicaid beneficiaries.37 CMS had previously assumed that services no longer a part of the outpatient hospital benefit category would be shifted to other benefit categories.38 Subsequently, comments on the rule suggested that such shifts may have been difficult, given complex state funding and payment methodologies, and state licensure and certification limits on health care services.39


Conclusion

In 2007 and 2008, the Bush Administration issued seven rules restricting coverage of and payments for certain services under the Medicaid program, as detailed above. Some of these policies were mandated by congressional changes to federal law. There was some support and some opposition to these rules from various interest groups. In addition, subsequent federal action came into play. One rule was vacated by a federal court. Congress also weighed in on six of these regulations through moratoria on further administrative action. Since that time, the Obama Administration has withdrawn, rescinded (in whole or in part), or delayed enforcement of these rules. Whether these rules will be subject to additional congressional or administrative change remains to be seen. This report will be updated if such actions occur.




Table 1. Status of Medicaid Regulations











	Rule

	Publication Date

	Current Status




	Graduate Medical Education

	Proposed rule—72 Federal Register 28930, May 23, 2007; Withdrawal indicated in Semiannual Regulatory Agenda—74 Federal Register 644445, December 7, 2009

	Withdrawn




	Cost Limit for Providers Operated by Units of Government and Provisions to Ensure the Integrity of Federal-State Financial Partnership

	Proposed rule—72 Federal Register 2236, January 18, 2007; Final rule—72 Federal Register 29748, May 29, 2007

	"Improperly promulgated" final rule vacated, "sense of Congress" that Secretary should not issue final rule




	Coverage for Rehabilitative Services

	Proposed rule—72 Federal Register 45201, August 13, 2007; Withdrawa1—74 Federal Register 61096, November 23, 2009

	Withdrawn




	Optional State Plan Case Management Services

	Interim final rule—72 Federal Register 68077, December 4, 2007; Partial Rescission—74 Federal Register 31183, June 30, 2009

	Partial Rescission




	Elimination of Reimbursement under Medicaid for School Administration Expenditures and Costs Related to Transportation of School-Age Children Between Home and School

	Proposed rule—72 Federal Register 51397, September 7, 2007; Final rule—72 Federal Register 73635, December 28, 2007; Rescission—74 Federal Register 31183, June 30,2009

	Total Rescission




	Health Care-Related Taxes

	Proposed rule—72 Federal Register 13726, March 23, 2007; Final rule—73 Federal Register 9685, February 22, 2008; Final rule delaying enforcement of certain clarifications—74 Federal Register 31196, June 30, 2009

	Partial Enforcement Delay until June 30, 2010




	Clarification of Outpatient Hospital Facility (Including Outpatient Hospital Clinic) Services Definition

	Proposed rule—72 Federal Register 55158, September 28, 2007; Final rule—73 Federal Register 66187, November 7, 2008; Rescission—74 Federal Register 31183, June 30, 2009

	Total Rescission








Source: Congressional Research Service.
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