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Summary

The agencies that implement the Endangered Species Act (ESA) regard the designation of critical habitat (CH) as providing only very limited benefits beyond those achieved through the listing of species and the avoidance of jeopardy to them. Several courts have now held that the relevant regulation and interpretation that result in this conclusion are erroneous and do not carry out the intent of Congress. H.R. 1299 in the 109th Congress would change the definition of CH and move the time at which critical habitat must be designated for a species from being (basically) concurrent with the listing of the species to the earlier of either three years after listing or one year after approval of a recovery plan for that species. This report provides background for considering agency regulations and current legislative proposals on CH, and may be updated as circumstances warrant.
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Summary

“The agencies that implement the Endangered Species Act (ESA) regard the
designation of critical habitat (CH) asproviding only very limited benefits beyond those
achieved through the lsting of specics and the avoidance of jeopardy o them. Several
courts have now beld tha the elevant regulation snd interpretation that resull i this
conclusion are ertoneous and do not cary out the intent of Congress. HR. 1299 in the
109 Congress would change the definition of CH and move the time at which eiical
Babitat must be designated for 4 species from being (basically) concureent with the
listing of the species o the earler of either three years afer list

approval of a recovery plan for tha species. This report provides backs
considering agency regulations and current legisative proposals on CH. and may be
updited as circumstances warran.

Introduction

he Secrearyof theInerior (cting through he Fishand Wikl Service (FWS)
and the Secetay of Commerce (acting through the National Marine Fisheries Service
sered Species Act(ESA) 1 preserve and conserve
achuding by designatin crtcal habita (CH). Over several adninistatons.
stion aifords ew benefits for specics beyond

those provided by lsing aspecies s endan
avoid jcopandizing aspecies’ continued existence.* Several courts have now beld that e
vegulation and nteprettion underlyng this view re erroncous and do no carry out
congresional inten. Peoposals are curently before Congres that addess CHL. This

red or theatened, and taking actions to

Act of December 28, 1973, PLL 93-205, 87 Sat. 884, as amended. codified st 16 US.C. §§
1531 et scq. Responsiility forterestial nd freshwatr species fests withthe Secretary of the
Inteior whi responsibilty fr marin species and nadrommous ih ests with the Secretary of
Commerce

e 64 Fed. Reg 31871 (une 14, 1999) when the FWS discussed this s and caled for
public commenton the curent sysen
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