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Summary

S. 354, 109th Congress, would preempt state law regarding some aspects of medical malpractice liability, and liability for defective medical products, including drugs. It would not, however, preempt any state law that imposes greater procedural or substantive protections for health care providers, health care organizations, or sellers of medical products, from liability. In medical malpractice and defective medical products suits, S. 354 would, among other things, impose caps on noneconomic and punitive damages (but only in states with no caps or higher caps), eliminate joint and several liability, abolish the collateral source rule, limit lawyers' contingent fees, enact a federal statute of limitations, and provide for periodic payment of future damages. This report will be updated if and when Congress takes action with respect to S. 354.
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Summary

S. 354, 109th Congress. would preempt state law regarding some aspects of
‘medical malpractice libiliy. and libility for defective medical products, includi
drugs. 1t would not however, prccmpt any state aw tha imposes greate procedural or
substanive protections for health care providers, health care rgs . or el
‘medical products, rom liablity. In medical malpractice and defectve medical products
suits. 5. 354 would, among other things, impose caps on nonecononsic and punitive
ex caps), eliminat joint and several
" contingent fees, enacta federal
“This eport

damages (but only in states with no caps or hig
Tlisbiliy,abolishthe ollaeral source rule, imit awy
Statute of imitations, and provide for perodic payment of future damage
will be updated if und when Congress takes setion With respect 10 5. 353

Preemption of State Laws

Medical malpractice suits are govemmed by state Taw. but, because they affect
interstate commerce,the U.S. Constitution would permit Congrest o regulat them and
1o preempt state laws that regulate them. S. 354, 109th Congress, the Help Effic

Accessible, Low-cost, Timely Healthcare Act of 2005, or the HEALTH Act of 2005,
would impose federal tandards on some aspects of medical malpractice suits, but would
leave other aspeets tocontinte tobe governed by stae v Actualy. S. 354 would apply
o all “health care liabilty claims.” which it defines (0 include not only medical

5. 354issimilarto HLR_S. 109t Congress,which the House passed without amendment on July
25,2005, HR. S iscxamined in CRS Report RS22054. Medical Malpractice Libily Reforn:
HLEE S, 1090 Congress. by (name redacted). The majordifferences bewween RS and 8. 354 is
hat S 354 would (1) ablish the colaeral souee ule when applicabe lw does o allow for
subrogation. (2) include no specal protections for FDA-approved products (3) establish
qaliicaions for xpert witesses, and (4) precrmpt sa caps on hon-economic and punitive
damages when such caps ae higher than the Bl
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