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Summary

When Justice O'Connor ascended to the Supreme Court, expectations were that she would adhere to the conservative line and generally uphold the property rights position over the government's in Fifth Amendment "takings" cases. This did not happen. Instead, in this area as well as others, she established her place at the Court's ideological center. To be sure, Justice O'Connor made many arguments favoring property owners, in both her opinions and her concurrences and dissents. But this asserted empathy for the property owner did not translate into espousal of bold doctrinal shifts in takings law. Rather she preferred an ad hoc case-by-case approach, as embodied in the Penn Central test for regulatory takings, whose current dominance she helped to establish. The remainder of the report reviews her takings-related writings for the Court.
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Summary
When Justice O Connor ascended o the Supeeme Courlcxpectatio

would adhere o he conservative ine and gencrally uphold the property rights posiion

aver the governments in Fifth Amendmen “takings” cases. This did not hapen.

Instead. inthis area as well s others, she established her place at the Court'sideological
center. Tobe sure, Justce O"Connor made many arguments favoring property owners,
i both heropinions and her concurrences and dissenis. But this assered empathy for
theproperty owner did not translateinto espousal o bold doctrinal shits n takingslaw
Rather shepreferred an ad hoc case-by-case approach, s embodicd i the Pern Central
test for regulatory takings, whose current dominance she helped 10 establish. The
remainder of the report reviews her takings-related writings for the Court.

Beginningin 1975, the Supreme Court
10 lend some doctrinal clarty (0 the Takings Clause of the Fifth Amendment " Since the
sppoiniment of Sandra Day O'Connor as & Supreme Court Associate Justice on
September 25, 1951, the Court has decided by written opinion about 35 taking:

cases in which property owners ssserted that 4 government sction had “lak
property witin the meaning of the Clause._In another fve written opiions during this
time, the Courtdecided claims arising out of direct condemnation * This eport offers an
overview of Justce O Connor's views as to th proper spplication of the Takings

I then summarizes the - majority opinions she herself authored. plus
concurrences and dissents tht she authored o jined.

heir

The Takings Clause sates: [Njor shllprvat property be aken for public use, without just.
compensation

Both takingscass” and “direet condemnstion” cses ar premised o the ovcrmments pover
of cminent domain, The difference between the two is that 3 takings cas is bought by the
property owner, who argues thal 3 government action has cffcively (aken his propety by
Cminent domain, 35 by excessie regulation. even though the government has ot formally
ivoked the power. By contrst, s dicct condemnation it s bowgh by the government and
exprssly sckaowledges tha the goverament s invoking eminent domsin o ske property and
mustcompensate
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