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Summary

With recent U.S. Supreme Court decisions regarding the role of judges and juries in making factual determinations upon which sentences are made, there has been increased congressional interest in federal sentencing. One aspect of federal sentencing includes recidivism statutes that provide longer sentences for repeat offenders. One such statute, the Armed Career Criminal Act (ACCA), requires imposition of a 15-year prison sentence for an individual with prior serious drug or violent felony convictions. Under the ACCA, non-jury juvenile adjudications qualify as prior convictions. The use of these non-jury juvenile adjudications raises several constitutional due process questions and continues to spark debate among courts at the federal and state levels. Opinions vary, in part, because of conflicting interpretations of the U.S. Supreme Court's jury trial jurisprudence stressing the constitutional requirement of juries, rather than judges, making factual determinations upon which sentences are based. This report summarizes the competing views on the constitutionality of the use of non-jury juvenile adjudications in subsequent criminal proceedings.











Armed Career Criminal Act (ACCA): Using Prior Juvenile Adjudications for Sentence Enhancements



The Armed Career Criminal Act (ACCA) requires imposition of a minimum 15-year term of imprisonment for unlawful possession of a firearm in violation of 18 U.S.C. § 922(g) by an individual with three prior serious drug or violent felony convictions.1 The ACCA defines "conviction" to include "a finding that a person has committed an act of juvenile delinquency involving a violent felony."2 Defendants have begun to challenge, with mixed results, the courts' ability to use non-jury juvenile adjudications as a prior conviction under the ACCA. Opinions vary, in part, because of conflicting interpretations of the U.S. Supreme Court's recent jury trial jurisprudence, as well as the the nature of juvenile court proceedings.

In a series of cases, the U.S. Supreme Court has held that given the Sixth Amendment right to trial by jury, judges cannot impose sentences beyond the prescribed statutory maximum unless the facts supporting such an increase are found by a jury beyond a reasonable doubt.3 In Jones v. United States,4 the Court struck down the federal carjacking statute that enhanced the maximum prison sentence that Nathaniel Jones could receive depending upon the amount of bodily injury that accompanied the carjacking. In Jones, it was the sentencing judge, not a jury, who found the victims incurred serious bodily injury and imposed a prison sentence of 25 years. The Jones majority held that

under the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than a prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt.5

Apprendi v. New Jersey (Apprendi)6 reaffirmed Jones by holding that "other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt."7 In Apprendi, the Court struck down New Jersey's hate crime law, which allowed a judge to increase a sentence to double the statutory maximum if he or she found, by a preponderance of the evidence, that the defendant acted with a purpose to intimidate an individual or group of individuals because of race. In reversing the lower court's decision, the Court declared that the jury trial and notification clauses of the Sixth Amendment and the due process clauses of the Fifth and Fourteenth Amendments embody a principle that insists that, except in the case of recidivists, a judge could not on his own findings sentence a criminal defendant to a term of imprisonment greater than the statutory maximum assigned for which he had been convicted by the jury. The Apprendi Court specifically held that its "prior conviction" exception was a narrow one.8


Prior Conviction Exception Under Almendarez-Torres

The narrow "prior conviction" exception from the general rule that all facts going to punishment must be found by a jury is based on assumptions regarding the reliability and fairness of the procedures available to the defendant at the time his or her prior convictions were entered.9 The U.S. Supreme Court first addressed sentence enhancement based upon recidivism as a jury trial issue in Almendarez-Torres v. United States,10 where, in a 5-4 decision, it held that a judge, rather than a jury, may decide the fact of a defendant's prior conviction for purposes of determining whether a sentence should be imposed in excess of the statutory maximum.11 The Court set forth three principal reasons for reaching its conclusion. First, recidivism has been a traditional basis for a sentencing court's increase in an offender's sentence.12 Second, recidivism should be treated differently from other sentencing enhancement factors because "the introduction of evidence of a defendant's prior crimes risks significant prejudice."13 Third, although a factor may trigger an increase in the maximum permissive sentence, as opposed to an increase in the mandatory minimum sentence as seen in McMillan v. Pennsylvania,14 that factor should not automatically require a greater burden of proof, as it "does not systematically, or normally, work to the disadvantage of a criminal defendant."15 As such, the Court held that the factor of recidivism need not be included in the indictment, nor proved beyond a reasonable doubt, even if that factor increases the criminal sentence beyond the prescribed statutory maximum.16

There is doubt concerning the continued viability of Almendarez-Torres. The four Almendarez-Torres dissenters and Justice Thomas have all expressed belief that Almendarez-Torres was decided in error. Justice Thomas, the only member of the Almendarez-Torres majority to join the Apprendi majority, renounced his vote with the majority in Almendarez-Torres and declared that the decision was in error.17 Moreover, the Court's decision in Shepard v. United States18 appears to further question the continued viability of Almendarez-Torres. In Shepard, the Court addressed whether a sentencing court, acting pursuant to the ACCA, can examine police reports or complaints to determine whether a prior guilty plea to burglary counts as a prior conviction of a "violent felony."19 In reading the "prior conviction" exception narrowly, the Court concluded that the judicial inquiry under the ACCA, as to whether a guilty plea to burglary is a "violent felony," "is limited to the terms of the charging document, the terms of a plea agreement or transcript of colloquy between judge and defendant in which the factual basis for the plea was confirmed by the defendant, or some comparable judicial record of this information."20 It would appear that requiring that recidivism in the Shepard context be proved beyond a reasonable doubt calls into question the distinction between "traditional sentencing factors" such as recidivism and "elements of the offense." However, it should be noted that Shepard was decided on statutory grounds, invoking the doctrine of avoiding constitutional doubt.


Two Interpretations of the Prior Conviction Exception as Applied to Prior Juvenile Adjudications

The scope of the "prior conviction" exception and its applicability to prior juvenile adjudications have been the focus of debate. Following the Almendarez-Torres and Apprendi decisions, two conflicting views have arisen as to whether a juvenile adjudication constitutes a "prior conviction" for the purpose of enhancing an adult's sentence. The legal issue with using juvenile adjudications as sentence enhancers is not the constitutional validity of the adjudication itself, but instead the constitutional validity of the adjudication's subsequent use in an adult criminal court. Historically, prior juvenile criminality was not used as a sentencing factor because records of juvenile adjudications were confidential and often expunged.21 The Ninth Circuit was the first to publish an opinion on the matter in United States v. Tighe.22 The defendant pled guilty to bank robbery, being a felon in possession of a firearm, and interstate transportation of a stolen vehicle. The government argued that the defendant's sentence could be enhanced because of a prior adjudication as a juvenile of reckless endangerment, first-degree robbery, and unauthorized use of a motor vehicle.23 However, the Court found that the juvenile adjudication could not be used for enhancement purposes pursuant to the ACCA because his juvenile adjudication was not tried by a jury trial, thus evidencing "significant constitutional differences between adult convictions and juvenile adjudications."24 The Court held that "the 'prior conviction' exception to Apprendi's general rule must be limited to prior convictions that were themselves obtained through proceedings that included the right to a jury trial and proof beyond a reasonable doubt."25

In United States v. Smalley,26 the Eighth Circuit rejected the Ninth Circuit's reasoning in Tighe. The court, in employing a broader interpretation than the Ninth Circuit, found that the question of whether juvenile adjudications should be exempt from Apprendi's general rule should not turn on the narrow parsing of words, but on an examination of whether juvenile adjudications, like adult convictions, are so reliable that due process of law is not offended by such an exemption.27 The court reasoned that as juvenile courts apply a "beyond a reasonable doubt" standard, the juvenile bench trial was procedurally adequate to constitute a "prior conviction."28

States have also adopted different approaches for allowing the use of juvenile adjudications as sentence enhancers. One approach used by some states (e.g., Indiana and Kansas) allows courts to consider a prior juvenile adjudication as part of a defendant's criminal history.29 The majority of states that have addressed the constitutionality of such provisions have found that as long as juveniles receive all the process they are constitutionally due in the juvenile system, an adult court can treat a juvenile adjudication as a sentence enhancer.30

However, in State v. Brown,31 the Louisiana Supreme Court adopted the minority view and held that courts cannot use a juvenile adjudication to enhance a sentence.32 The defendant pleaded guilty to one count of robbery, and a jury found him guilty under a separate count of armed robbery. After his conviction, the state charged the defender under its habitual offender law and enhanced his sentence based on a prior juvenile adjudication.33 He challenged the sentence and argued that the trial court's use of his juvenile adjudication for sentence enhancement violated Apprendi. The Louisiana Supreme Court distinguished civil adjudications from criminal convictions, noting that juvenile courts afford juveniles less due process, which results in a proceeding that is more civil in nature than criminal.34 The court decided that although juvenile adjudications are sufficiently reliable for use in the juvenile court system, the absence of the right to a jury trial makes juvenile adjudications too unreliable for use as an adult sentence enhancer.35

The future of the "prior conviction" exception and its applicability to juvenile adjudications remain unclear, as the U.S. Supreme Court has denied petitions for writ of certiorari in the cases that have adopted the majority view and in cases that have adopted the minority view.36
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